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ABSTRACT 

This package of materials is designed to be of help 
to Legal Service attorneys who are, or who are about to be, active in 
the area of student rights in secondary schools* .The materials 
consist mainly of complaints and supporting legal memoranda from 
recent student rights cases* The conception of student rights that 
the materials reflect is a traditional one, encompassing primarily 
questions involving freedom of expression, personal rights; and 
procedural fairness* The typical plaintiff in the cases is a high 
school or junior high school student who has been suspended, 
expelled, transferred, or otherwise disciplined because of something 
he said, or did, or wrote, or because of the way he wore his hair* 
While most of the cases focus on the question of whether or not 
school officials had the legal right to act as they did, some others 
are directed more toward the fairness of the procedures by which the 
disciplinary action was handled. Often both issues appear in the same 
case* (Author) 
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Cambridge. Massachusetts 02138 



This package of materials is designed to be of help to Legal 
Service Attorneys who are, or who are about to be, active in the 
area of student rights in the secondary schools. Many offices are 
already involved in such litigation, but more Legal Service Attorneys 
can and should lend their aid in the conflict now going on in high 
schools and junior high schools between students, who have only 
recently been recognized as "persons" under the Constitution, and 
school officials, many of whom still cl*ng to autocratic notions of 
their own power. 

The enclosed materials consist mainly of complaints and supporting 
legal memoranda from recent student rights cases. The difficulty of 
developing truly "model" court papers in this area stems from the fact 
that the litigative approach best suited to a particular case is often a 
function of a whole range of factors which differ from place to place, 
such as state education laws, local school board regulations, the 
practices of individual school administrators, judicial precedent within 
a given juris tiction, etc. There are, of course, recurrent constituional 
arguments which can be made in most of the cases and the supporting 
documents offer a rather complete compendium of applicable current 
decisions. Needless to say, this is an area of the law which is de- 
veloping rapidly and close watch should be kept on sources of new 
judicial support. 

The conception of student rights which the materials reflect is 
a traditional one, encompassing primarily questions involving freedom 
of expression, personal rights, and procedural fairness. The typical 
plaintiff in the cases is a high school or junior high school student 
who has been suspended, expelled, transferred, or otherwise disciplined 
because of something he said, or did, or wrote, or because of the way 
he dressed or wore his hair. While most of the cases focus on the 
question of whether or not school officials had the legal right to act 
as they did, some others are directed more toward the fairness of the 
procedures by which the disciplinary action was handled. Often, both 
issues appear in the same case. 

While it can be argued that such a civil libertarian approach to 
the problems of the schools somehow misses the mark, and that reinstating 
a suspended student to a school he may well be better off staying out of 
sidesteps the real task of making the schools themselves better places, we 
submit that there are sound reasons for lawyers becoming involved in these 
kinds of issues. 
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First of all, and most obviously, the individual student who has 
been disciplined for exercising a constitutionally protected right has 
been significantly injured. Suspensions, expulsions, detentions, and 
other disciplinary action based on non-disruptive speech, behavior, or 
appearance represent the kind of harm inflicted by schools which no amount 
of increased money or resources can remedy. The atmosphere which results 
in such actions is precisely what is_ wrong with many schools. The long 
hair cases, for instance, may seem trvial, but a student denied his 
right to an education because of the way he looks reflects tellingly 
on the educational assumptions under which many school officials are 
presently operating. Since the whole notion of public school students 
having constitutional rights is relatively recent, many students and 
parents may not know where to get legal help,. 

Second, this kind of litigation often has an impact on the schools 
beyond the individual student who has been treated unjustifiably. A 
particular plaintiff is more often than not attacking rules or- informal 
practices which affect students throughout the school or throughout the 
school system. Class actions can be brought. It may often be the case 
that the mere threat of litigation will spur reform of unfair or abusive 
school practices. When a lawsuit has been initiated, school authorities 
may act to moot the case before a decision is even handed down, as in 
Owens v. Devlin (enclosed), where the Boston School Committee agreed to 
amend its Rules and Regulations regarding the procedures followed in 
suspension cases. 

Third, the exposure, through litigation or otherwise, of the means 
by which schools deny students their fundamental rights can often serve 
as an entering wedge for an attorney to get at other features of the 
schools — discrimination in testing, tracking, allocation of resources — 
which may serve as the focus of separate lawsuits or concerted community 
action. Interrogatories used in connection with a straightforward student 
rights case may, for example, unearth information necessary to substantiate 
other arguably illegal practices. In short, ferreting out the blatant 
cases of unfair treatment can be a good way to open up inquiries into a 
myriad of other means by which schools deny students their educational 
entitlement . 

Litigation, obviously, is not the only way for an attorney to 
become involved in questions of student rights. Many cases, as mentioned, 
can be settled without ever going to court, especially where favorable 
judicial precedent or regulations exist; guidelines for suspension hearings 
and disciplinary codes can be drafted and lobbied for; student, parent, 
and community groups seeking change in the schools can be given assistance. 
A coalition of high school students in New York City, for instance, has 
recently proposed a bill of rights and is bringing pressure on the school 
board to get it adopted. In effect, they are .negotiating collectively for 
a contract with the school sytem much like the ona their teachers annually 
struggle for. In Washington D.C. , a congtess of high school students has 
also proposed a bill of rights, including the right to strike, to form 
political organizations, to print underground newspapers, to choose their 
own grading system, and to have a say in the removal of teachers. 

These materials do not by any means exhaust the kinds of suits which 
can be brought in the student rights area. They were chosen because of 
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their representatives. Variations on the particular fact patterns 
will certainly abound, it may not be necessary or desirable, for instance, 
to wait until a student has been suspended or expelled from school to 
initiate judicial action. There are numerous ways, short of suspension, 
that school officials can inhibit constitutionally protected behavior ~ 
notations on transcripts, poor college or job recommendations, denial of 
access of extra-curricular activities, etc. 

The Center will welcome any court papers which have been drawn up 
or filed in student rights actions and which would be of use to other 
l 2 gal service projects. We will act as a clearinghouse for these materials 
and thereby, hopefully, avoid a lot of duplication and wasted effort. 

The resources of the Center are also available to provide assistance 
on individual cases. If you believe that there are grounds for legal 
action centering around a student rights issue not covered in these 
materials, please contact us. 



SUMMARY OF MATERIALS 

I. FREEDOM OF EXPRESSION 



A * Scoville v. Board of Education of Joliet Township High School 
District 204.286 F. Supp. 988 (N.D. 111. 1968) , aff'd 2-1, 415 
F.2d 860 (7th Cir. 1969), rev'd en banc on reKgiHKg . April 1, 
1970, 425 F.2d 10 (7th Cir. 1970), cert, den. 400 U.sT 826 (1970): 
Complaint, Brief on Appeal, Supplementary Brief, Appeals Court Opinion 
on Rehearing. 

Riseman v. School Committee of City of Ouincv . 439 F.2d 148 
(1st Cir. 1971): Plaintiff's Brief; Court's Interlocutory 
Order of November 3, 1970; Casenote analyzing Riseman . 
c » Eisner v. The Stamford Board of Education , No. 13220 

D. Letter to Students on Right to Invite Speakers to School. 

E. Letter to Students on Free Speech in Private Schools. 



The Scoville case involved high school students who were expelled 
for distributing on school premises a publication which contained, in the 
words of a letter sent to the offenders 1 parents, "inappropr iate statements 
about .school staff members. " The district court upheld the action of 
the school officials in an opinion which was originally affirmed by the 
7th Circuit Court of. Appeals. The case was reheard by that court, and, 
on April 1, 1970, reversed. 

The Scoville case represents an important new weapon in the legal 
arsenal available to the high school student rights advocate, even given 
its most narrow construction. The opinion adopted plaintiffs argument 
and applied the judicial standard announced by the Supreme Court in 
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Tinker v. Pes Mo ines Independent Community School District , 393 U.S. 503 (1969), 
to a situation in which students were actively protesting school policies 
as well as the practices of certain named school administrators. (The 
district court opinion in Scoville was written before the Tinker case 
was announced, as was the enclosed brief, although a supplemental memoran- 
dum citing Tinker is included.) Tinker , which dealt with students passively 
demonstrating against the Vietnam war by wearing black arm bands, held 
that only when there existed "facts which might reasonably have led 
authorities to forecast Substantial disruption of, or material interference 
with, school activities 1 ' could the First Amendment rights of high school 
students be restricted. 

As Judge Kiley points out in Scoville , the Tinker standard is an 
extension of a similar rationale put forth in an earlier circuit court 
case > Burns ide v. Byers , 363 F.2d 244 (5th Cir. 1966). The Burns ide 
case existed at the time of the district court ruling in Scoville , but 
the test put forth therein was not followed. The approach taken by the 
first Scoville court Is important to note, however, because it represents 
a position commonly taken by school officials and courts in these kinds 
of cases. That approach assumed that the.re was a certain class of student 
expression which per se justified school authorities in taking disciplinary 
action — e.g. , speech on school grounds which amounts to an "immediate 
advocacy of, and incitement to, disregard of school* administrative 
procedures" and that in such cases it was unnecessary for school 
officials or the courts to make a factual inquiry into the question of 
whether or not it wa:* reasonable to assume that the activity would 
result in material disruption. This approach is wrong. A students 
First Amendment right 'to freely express controversial viewpoints can be 
restricted only if substantial disruption in fact occurs or can be reason- 
ably forecast. The Tinker test is rendered meaningless if some kinds 
of speech or writing or behavior can be prohibited absent a judgment 
by school officials as to its impact on the rest of the school. 

To the extent that the Tinker test protects student expression in 
the absence of material disruptions in school activities, a significant 
area of protected student expression has been carved out. Although 
Justice Fortas was careful to point out that Tinker was not concerned 
with "aggressive, disruptive or even group demonstrations," the opinion 
taken as a whole lends strong support to the position that neither die 
substance nor the means of student expression can, standing alone, 
constitute grounds for disciplinary action. Scoville has made it clear 
that high school students have the right to speak out on controversial 
issues, to criticize school policies and personnel, to distribute literature 
on school premises, to publish newspapers free from official censorship 
all subject, of course, to the interest of the school in maintaining 
order and to rules and regulations reasonably calculated to maintain order. 

Two further points about Scoville should be noted. First, even 
though the plaintiff students were eventually reinstated, the case did 
not become moot. Relief was also requested in the form of a declaratory 
judgment and an injunction prohibiting school officials from making infor- 
mation of the expulsions available to colleges and prospective employers 
and from noting the expulsion on school records. 
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Second, the Illinois statute which gives school boards the power 
to expel students guilty of gross disobedience and misconduct" was 
challenged on the grounds of vagueness and overbreadth, although the 
court did not rule on these issues. Most school authorities have grants 
of power cast in similar language, and in all these cases the vagueness 
and overbreadth arguments should be made. An imrorta decision on this 
point, Soglin v. Kaufman. 295 F. Supp. 978 (W. r -is. 1968), a ff'd ,418 
F.2d 163 (7th Cir., 1969) held that a regulation prohibiting students' 
misconduct" was unconstitutionally vague. See also Sullivan v. Houston 

Independent School nJsi-rJrt- , 307 F. Sucp. 1328, 1343-47 (S.D.- Tex. 

1969). Other decisions, notably Esteban v. Central Missouri State 

College , 514 F.2d 1077 (8th Cir. 1969), have come down with contrary 

rulings, however. For a good discussion of the overbreadth question, 

see Note, The First Amendment Overbreadth Doctrine . 8i HARV. L. REV.' 844 (1970), 

Given the fact that speaking out on sensitive issues or advocating 
change in school policies does, almost by definition, result in some 

disruption," the Tinker test may turn out to be less of a breakthrough 
than it appears, it is, however, a beginning. Where previously high 
school students had virtually no legal alternatives when faced with the 
all-inclusive authority of the school system, they now have some breathing 
room. The traditional in loco parentis view of the schools seems to be 
slowly giving way, in the courts at least, to a view of education premised 
on the fact that neither "students or teachers shed their constitutional 
rights to freedom of speech or expression at the schoolhouse gate." 
(Tinker). The traditional reluctance of the courts to interfere with 
the judgment of professional educators in matters of public school policy 
is now being eroded. No longer can courts uphold restraints on student 
expression merely because such restraints bear some reasonable relation to 

educational goals." The interest which must be balanced against 
free expression, by judges and schoolmen, is neither the inculcation of 
a particular moral or political viewpoint, nor the fostering of respect 
for authority in general. Rather it is the material disruption of school 
activities. The arguments should no longer be over the question of whether 
the courts have any business meddling in the educational realm, but rather 
over definitions of "material disruption" and "school activities." 

Sullivan v. Houston Independent School District . 307 F. Supp. 1328 
(S.D. Tex. 1969), represents ar Jther kind of case in which a court gave 
flesh and bones to Tinker . 

In Sullivan two students were expelled from high school by a principal 
for distributing a student newspaper, the Pflashlvte . The papers had been 
distributed on streets, in a park near the school, and in a downtown 
shopping area that was frequented by students -but not in the school 
itself. Some students brought copies to the school, however, and the 
two student publishers were expelled because of a minor school commotion 
cnac resulted. 

5M "5*? 8 ^ inker v. .Pes Moines Independent Communlt-v S chool District . 393 U.S. 
503 (1969), the court held that students have the FiFst Amendment right 
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to distribute student published materials both in and out of school, and 
that school officials may not suppress such £apers merely be£ause they 
present "expression of feelings with which /school officials/ do not 
wish to contend. 11 Burns ide v. Byars , 363 F?2d 744, 749 (5th Cir. 1966). 
School officials could only prescribe reasonable rules as to the time, 
place .and manner of distribution, which in this case they had not done. 
Moreover, a school rule upon which the expulsions were purportedly based, 
which gave the principal the power to make any rules "in the best interests 
of the school, 11 was held unconstitutional both because it was so? vague 
as not to give students notice of what conduct was prohibited, and also 
because it "was so broad as to allow proscription of protected First 
Amendment activities. 

Sullivan is important for the vigor with which it protects students 1 
rights of freedom of expression. Whenever students express unpopular 
ideas in school, as was the case here, there is likely to be some kind 
of reaction by administrators, teachers, and other students, and freedom 
of expression for students becomes meaningless if only placid and neutral 
expression which invokes no concern, anger, or passion is allowed. In 
this case, for example, there were minor instances of disturbance: students 
were reading the newspaper in class and in the hallways, some papers were 
stuck in sewing machines and in towel distributors in the bathrooms, 
some students tried to discuss the paper in class, and so on. T* *' 
Court did not allow these minor disturbances to override the free speech 
rights involved: 

It is also clear that if a student complies with reasonable 
rules as to times and places for distribution within the 
school, and does so in an orderly, non-disruptive manner, 
then he should not suffer if other students, who are lacking 
in self-control, tend to over-react thereby becoming a dis- 
ruptive influence. Mr. Justice Douglas's famous quote from 
Terminiello v- Chicago , 337 U.S. 1, 4 (1948), is particularly 
important to this issue: M A function of free speech under our 
system is to invite dispute. It may indeed best serve its 
high purpose when it induces a condition of unrest, creates 
dissatisfaction with conditions as they are, or even stirs 
people to anger. Speech is often provocative and chal- 
lenging. It may strike at prejudices and preconceptions 
and have profound unsettling effects as it presses for 
acceptance of an idea." 

The materials next present two recent circuit court cases which deal 
with the issue of " prior restraint" or "prior censorship" of student expression 
within the schools. Ri seman v. Ouincy School Committee , 439 F.2d 148 (1st 
Cir. 1971), holds that students may distribute materials within school 
buildings and that, while school officials may prescribe reasonable rules as 
to time, place and manner of distribution, they may not require prior 
approval of the content of such papers. A Second Circuit case, Eisner v. 
Stamford Board of Education , 440 F.2d 803 (2d Cir. 1971), goes the other 
way. It holds that school officials may require prior submission of student 
materials to determine whether they will result in "substantial disruption" 
of the educational process. Eisner does (rather limply) try to mitigate 
some of the dangers of such censorship by requiring that school officials 
must make their decision promptly so that students will have the opportunity 
to challenge it in court. The materials below present (1) Plaintiffs 1 
brief in Riseman ; (2) An interlocutory order by the court of appeals in 
Riseman; and (3) A casenote 



-vi- 



analyzing and comparing Riseman and Eisner . 

Other materials in this section analyze the right of students to 
invite speakers to school and the right of students to freedom of ex- 
pression in private schools. 

II. PERSONAL RIGHTS (HAIR AND DRESS REGULATIONS) 

A. ACLU Model Complaint and Memorandum on Class Actions. 

B. Jeffers v. Yuba City Unified School District . Civil No. S-1555 
(E.D. Calif., filed April 23, 1970): Supplemental Memorandum 
of Points and Authorities, 

C. Montalvo v. Madera Unified School District Board of Education . 
98 Cal. Rptr. 593 (1971): Excerpt from* amicus 

brief filed" by American Civil Liberties Union. 

Richards v. Thurston , 424 F.2d 1281 (1st Cir. 1970): Appellees 
Brief on Appeal, Opinion. 

E. Hatter v. Los Angeles City High School District , 452 F.2d 
673 (9th Cir. 1971). 

School authorities cannot arbitrarily regulate the dress or hair style 
of their students. The Supreme Court has never spoken out on the issue, but 
the language of Tinker , as well as several favorable lower court opinions, 
lends support to any challenge to these kind of regulations. As the court 
said in Griffin v. Tatum . 300 F. Supp. 60 (M.D. Ala. 1969): "Although 
there is disagreement over the proper analytical framework, there can be 
little doubt that the Constitution protects the freedom to determine one's 
own hair style and otherwise to govern one's personal appearance." 

The opinion in Richards seems to be typical of the approach taken in 
most of the decisions which strike down hair regulations. Richards held 
that restrictions on hair style violated the Due Process Clause of the 
Fourteenth Amendment. ."We conclude that within the commodious concept of 
liberty, embracing freedoms great and small, is the right to wear one's 
hair as he wishes." Given such a right, the court held that the defendant 
principal had failed to present a sufficient countervailing justification 
for the rule. While Judge Coffin did not elaborate on .what factors would 
justify such restrictions, it should be argued in these cases that only 
considerations of heal or safety are constitutionally valid reasons for 
regulating hair styles. 

Two circuit courts, the Seventh and Eighth , have joined the First 
Circuit, ( Richards v. Thurston . 424 F. 2d 1281), in upholding the right of 
students to wear their hair as they please and have rejected conclusory 
statements by school officials that long hair "interferes" with the ed- 
ucational process. Breen v. Kahl , 419 F.2d 1034 (7th Cir. 1969) and 
Crew v. Clones . 432 F.2d 1259 (7th Cir. 1970)* and Bishop v. Colaw . 450 
F.2d 1069 (8th Cir. 1971). The Eighth Circuit opinion is interesting for 
its rare expression of judicial candor. The Eighth Circuit recognizes 
that long hair does not disrupt the educational process so much as it 
disrupts school officials themselves and their intolerance: 
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Much of the board's case restsupon conclusionary 
assertions that disruptions would occur without the 
hair regulations. It is apparent that the opinion 
testimony of the school teachers and administrators, 
which lacks any empirical foundation, likely reflects 
a personal distaste of longer hair styles .... 
Tolerances of individual differences is basic to our 
democracy, whether those differences be in religion, 
politics, or life-style. Bishop v. Colaw , at 1076-77. 

And in Crew v. Clones. 432 F.2d 1259 (7th Cir. 1970), the Court's 
candor was equally refreshing. School officials tried to justify the 
hair rule on the basis that long hair "disrupted" other students and 
presented hazards to the health and safety of students — citing examples 
where other students were distracted from their work by plaintiffs' 
long hair, or where the hair might get in the way in gym, or get caught 
in machinery in shop. The court rejected these purported justifications 
as ••insubstantial" and* noted that somehow the school managed to deal with 
the same problems in the case of girls, who also wore long hair and 
participated in gym and shop. In another expression which pierced the 
political smokescreen thro™ up by school officials, the court found 
that 

Despite the rationalizations offered by defendants, 
we believe that their action in excluding plaintiff 
from North Central resulted primarily from a dis- 
taste for persons like plaintiff who do not conform 
to society's norms as perceived by defendants. 

It has, then, become increasingly apparent that the "hair' 1 con- 
troversy is at heart political. After summarizing the hair cases, a 
recent article concludes that 

What is disturbing is the inescapable feeling that long 
hair is simply not a source of significant distraction, 
and that school officials are often acting on the basis 
of personal distaste .... 84 HARVARD LAW REV. 1702, 
1715 (1971). 

Unfortunately, however, some courts have, in effect, vindicated 
this personal distaste of school officials. In King v. Saddleback 
445 F. 2d 932 (9th Cir., 1971) , the Ninth Circuit, relying cm wholly 
conclusory affadavits by school officials that long hair interfered 
with the educational process, upheld a hair regulation's a reasonable 
exercise of school officials' authority to govern the educational 
process. And in Freeman v. Flake, 448 F.2d 258 

(10th Cir. 1971), the Tenth Circuit dismissed hair cases from three 
different states saying that no federal issue was presented: "The 
problem, if it exists, is one for the states and should be handled 
through state procedures. 11 
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There are other possible means of combating hair rules and dress 
codes. In Crossen v. Fatsi, 309 F. Supp. 114 (D. Conn. 1970), a district 
court struck down a dress code on the ground, among others, that rules 
requiring dress to be "in good taste" and "modest" were unconstitutionally 
vague. And in Hatter v. L os Angeles School District s. 26,031, 
(9th Cir. Nov. 22, 1971), the same Ninth Circuit, which had upheld 

IZSZt* 1<™IV h6 5 d 'I? 3 ' students had the right to engage in first 
amendment activities (such as leafletting, button-wearing, and a boycott 
against a school "chocolate drive")" to protest such dress and hair 
rules. In Hatter the students used their own power successfully to 
eliminate the school's dress codes, and the court provided legal protection 
for the exercise of that power even though it had refused to strike down 
dress code rules themselves. There is, then, more than one way to skin 
a cat. In Hatter, school officials argued that a dress code did not rise 
to the level of an issue protected by the First Amendment, but the court 
disagreed : 

At issue is the right of students peacefully to protest 
policies of their school that serve to restrain their 
freedom of action. That these policies may not directly 
affect the adult community or concern the nation as a 
whole is of no moment. 

The ACLU model complaint for class actions challenging hair regula- 
tions is designed to avoid the problem of recalcitrant school officials 
who feel themselves unbound by decisions to which they or their students 
were not joined as parties. The memorandum following the complaint 
sets out the factors to be weighed in deciding when to 

proceed via a class action. It is applicable to the whole- range of students' 
rights litigation. (See also the Jones procedural due process case in 
the next section.) 

The Jeffers supplemental memorandum is organized on a case-by-case 
basis, and summarizes most of the recent rulings. 

The materials in the package deal exclusively with long hair restrictions, 
but the same legal arguments are applicable to dress codes. Restrictions 
on dress should be subject to the same burden of justification as restrictions 
on other constitutionally protected rights, to wit, they must be designed 
to prevent substantial disruption in school activities. The New York 
State Commissioner of Education, for example, has ruled that school 
authorities can only "prohibit the wearing of any kind of clothing 
which causes a disturbance in the classroom, endangers the student wearing 
the same, or other students, or is so distractive as to interfere with 
the learning and teaching process." Da lrymple v. Board of Education of 
the City of Saratoga Springs (No. 7594). 

A separate 275-page packet on selected Student Codes (May, 1971) 
is available from the Center for a fee of $5.00 (free to legal services 
programs) . 
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Postscript: As these materials were being prepared, the U.S. Court 
of Appeals for the Fourth Circuit invalidated a long-hair regulation, 
holding that it violated a student's right to ff be secure in /his/ 
person" under the Due Process Clause. Massje v. Henry , 40 U.S. L.W. 
2544 (2/2/72). " The fact that some students reacted disrupt ively to the 
wearing of long hair by others was held insufficient justification for the 
rule. Safety, too, was asserted by school officials as a justification, 
but the Court held that in laboratories where burners were present, 
students could wear hairbands, hairnets, or caps. 

III. PROCEDURAL DUE PROCESS 



A. Jones v. Gillespie . (Ct. of Comm. PI., Phila., 22 April 1970): 
Complaint, Interrogatories, Brief, Court Order. 

B. Owens v. Devlin . Civil No. 69-118-G (D. Mass., filed Feb. 4, 
1969): points and Authorities in Support of 

Plaintiffs 1 Motion for a Preliminary Injunction, Amended Rules 
and Regulations ("Code of Discipline") . 

C Andino y~. Donovan , Civil No. 68-5029 (S.D.N.Y., filed January 
1969): Excerpt from Plaintiffs 1 Memorandum in Support of Motion 
„ for Preliminary Injunction arguing for a fundamental right to 
a free public education. 

D. The Public High School Student's Constitutional Right to a 
Hearing » CLEARINGHOUSE REVIEW, Vol. 5, No. 8 (December, 1971). 

E. Codes for High School Students , INEOUALITY IN EDUCATION, No. 8, 
p. 24 (June 1971). 



Many recent cases have challenged the practice of school authorities 
by which students are suspended, expelled, or transferred without being 
afforded a fair hearing and other procedural safeguards. 

The scenarios in the cases are familiar: A student is told that he 
has been suspended (expelled, transferred) from school, often with no 
prior warning or indication of the charges against him. His parents 
may be invited to attend a "conference" with the principal or some other 
administrative official to be told the reason for the disciplinary 
action, after which the student may or may not be reinstated. The affairs 
are often hopelessly one-sided, neither the student nor his parents 
being given the opportunity, or the means, to challenge the accusations 
made by the school authorities. 



The Jones case represents a straightforward judicial attack on a 
typical suspension arrangement. The plaintiff, representing the class 
of all students in the- Philadelphia public schools, challenged a procedure 
by which students were suspended from school, often for long periods of 
time, without being afforded a fair hearing. The case resulted in a 
consent decree under which the class defendants were enjoined from sus- 
pending any student for a period longer than five days absent a proper 
hearing. The school district was also ordered to establish regulations 
regarding the elements of the hearing itself - notice of charges, notice 
of time and place of hearing, right to counsel, right to appeal, etc. 

The Owens litigation, while basically a procedural due process suit 
involved several additional issues. Plaintiffs, first of all, were 
technically being transferred from their junior high school. Second, 
there was an element of racial discrimination involved. Third, the 
defendant principal failed to follow even the existing suspension procedures, 
inadequate as they were. The case was settled by stipulation, with 
the Boston School Committee agreeing to amend its Rules and Regulations 
regarding suspension arid transfers. (The amended Rules are included.) 

As a general proposition, when state education laws or local school 
board regulations do provide for some procedural safeguards in suspension 
and transfer cases, it may often be possible to argue that those safe- 
guards are not followed. The New York State Legislature, for example, 
has recently passed a law guaranteeing the right to notice, to a hearing, 
to counsel, and to cross examination in suspension cases lasting more than 
five days, and the New York City School Board has established procedures 
governing the short-term "principal suspension." Both sets of provisions, 
however, are often violated by individual principals. 

The short exerpt from the Andino' memorandum is included because 
the argument contained there should serve as the starting point for any 
constitutional attack on arbitrary suspension and transfer procedures, 
i.e., that the right to a public education is fundamental and, therefore, 
cannot be taken away without due process of law. ( Jones and Owens rightly 
begin with this position.) Such a right can be inferred from state 
education laws (e.g.. compulsory attendance provisions), the Constitution, 
and the language of various Supreme Court decisions. 

The real controversies in this area involve not so much what elements 
of a fair procedure should be required, but rather the point in time when 
they should attach. Most existing procedures, including those spawned by 
the Boston and Philadelphia lawsuits, recognize the distinction between 
"short term" and "long term" suspensions ; and provide for the full [panoply 
of due. process safeguards in the latter. The rationale for the distinction 
stems from the view that high school principals should have available 
a disciplinary tool which can be employed on the spot without the necessity 
of notice or hearing. Such short term suspensions are typically limited 
to five days. Because it is rare that the maintenance of school order 
depends on the immediate removal "of a student, because such short term 
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suspensions account for most high school disciplinary actions, and because 
the procedure is often abused by adding one short term suspension on top 
of another, there is a strong argument that all the procedural safeguards 
should apply before any student is denied access to school for any length 
of time, with exceptions for emergency situations only. 

Some recent cases support this view. In Stricklih v. Regents of 
University of Wisconsin , 297 F. Supp. 416 (W.D. Wise. 1969), students 
were suspended from the University of Wisconsin for allegedly "occupying" 
a university building. The court held that except in a clear emergency 
the students had a right to a p rior hearing: "Unless the element of danger 
to persons or property is present, suspension should not occur without 
specification of charges, notice of hearing, and hearing," and that all 
of these elements "must constitutionally precede the imposition of the 
sanction . . . ." 297 F. Supp. at 420. 

In Stricklin Judge Doyle did not reach the question of whether due 
process requires a prior hearing for a "short term" suspension, but 
other cases have so held. In Black Students ex rel Shoemaker v. Williams , 
317 F. Supp. 1211 (M.D. Fla. 1970), where 100 black students were suspended 
for 10 days for allegedly participating in a "walk-out," the court held 
that a 10 day suspension from high school requires a prior hearing. 
And in Sullivan v. Houston Independent School District , 333 F. Supp. 1149, 
1176 (S.D. Tex. 1971), the court held that a prior hearing must be afforded 
a student for any suspension "which is not specifically limited to three 
days or less at the time of imposition." See also Williams v. Dade County 
School Board , 441 F.2d 229 (5th Cir. 1971). 

The Sullivan case is not only a strong one for the right to a hearing. 
It also contains an excellent discussion of the propriety of the "suspension" 
device itself, strongly condemning it. 

The suspension is, the court says, in effect, an easy "out" for school 
officials who simply would rather put the student "but" than attempt to 
deal with him as a human being. Far from solving anything, such a procedure 
stigmatizes a student, causes him to miss school and get behind in his 
work, and thus serves only to aggravate any problem a student might have. 
This discussion on pages 1171-76 of the opinion should be very valuable 
to legal services attorneys in persuading a court that even short term 
suspensions are serious matters. 

Except in the cases of compounded short-term suspensions,, students 
are rarely expelled completely from a school system. As was the case in 
Boston, the disciplinary transfer — to another school or to a special 
school -- is commonplace. The distinction between an expulsion and a 
transfer should not be used to justify an arrangement providing for a 
fair hearing in one case and not in the other (as in the Madera case in 
New York, since rendered obsolete by a state statute). Hearings must 
be provided whenever a student is denied, for disciplinary reasons, access 
to a school he otherwise has a right to attend. 
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As mentioned, lawyers can often take a hand in drafting disciplinary 
procedures for local school authorities. The Oakland Lawyers 1 Committee 
Project, for example, has recently recommended extensive revisions to the 
Oakland School Board's disciplinary code, including a provision for establishing 
school-site disciplinary committees with student and parent representation. 
The proposal also contains provisions dealing with the role of police in the 
schools, corporal punishment, and drugs, as well as detailed procedures for ' 
suspensions and expulsions. The Youth Law Center has done much the same thing 
in San Francisco, recommending that on-site mediation committees be established 
in all schools to deal with a whole range of disciplinary problems. Both 
proposals work within the framework of existing California statutes dealing 
with suspension procedures. (Copies of both proposals are available from the 
Center in the Student Code packet.) 

The Clearingh ouse Review article on due process for high school students 
and the article on Student Codes, which are reprinted below, summarize and 
analyze the case" law in the due process area and the various student codes 
which have resulted. 



IV. MARRIAGE AND PREGNANCY 



C. 
D. 



Johnson v. Board of Education of the Borough of Paulsboro . Civil 
Action No. 172-70 (D.C.N. J. , April 14, 1970): Plaintiff's Brief, 
Court Order. 

Perry v. Grenada Municipal Separate School District , 300 F. Supp. 
748 (1969): Plaintiff's Trial Memorandum. 



N.Y. School Board Memorandum on the Education of Pregnant Students. 

Ordway v. Hargraves . 323 F. Supp. 1155 (D. Mass. 1971): District 
Court Opinion; Letter from Plaintiff's Lawyer to State Dept. of 
Education; State Dept. of Education Response. 

E. Michigan Compiled Laws Annotated, Sees. 388. 391-94 (Supp. 1971). 



Plaintiffs in the Johnson case were challenging a formal school board 
policy under which ff any married student or parent shall be refused participation 
in extra-curricular activities. 11 Plaintiffs 1 attorneys argued that the policy 
violated the First Amendment rights of freedom of expression and association, 
the Equal Protection and Due Process clauses of the Fourteenth Amendment, and 
the penumbral right of privacy which has been inferred from the Ninth Amendment. 
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There was no written opinion in Johnson , but counsel for plaintiffs 1 
analysis indicates that the trial judge stated that he was striking down the 
school board policy on Equal Protection grounds. He held that the rule bore 
no reasonable relationship to legitimate school purposes. As the analysis 
points out, however, the judge rejected only the particular moral justifications 
for the rule which the school board cited in its argument, .thereby implying 
that there could exist some moral justification for such a rule. Such a view 
is contrary to the thrust of recent cases, notably Tinker . As has been 
emphasized, the extent of constitutional rights guaranteed to students is no 
longer solely a function of school officials 1 ability to find any reasonable 
justification for their policies. Disruption in the educational process 
must occur when a deprivation of an educational right occurs. The desire to 
prevent moral contamination is not, itself, enough. 

Even, when educational reasons are put forth to justify school policy 
.(such as the contention in Johnson that restrictions on married students' 
extra-curricular activities were necessary to maintain a high academic 
standing), there must be a reasonable relation between the education goal and 
the policy itself. The Johnson rule assumed a direct correlation between 
*marriage and academic performance and could well have been strlick down for 
overbreadth on those grounds. Further, the rule assumed that grade-measured 
academic performance was educationally more valuable than extra-curricular 
activities. The brief presents good counter-arguments to this position. 

The school board in Johnson assumed that while there may exist a right 
to attend school, participation in extra-curricular activities was a privilege -- 
a privilege whose denial could be accomplished without regard for constitutional 
considerations. The brief dispels the distinction. The argument presented 
on this point is applicable to a whole range of students rights cases in which 
students are not denied an education entirely, but only some part of the total 
educational experience, Male students being barred from participation in 
athletics because of behavior or appearance is commonplace. As the brief 
points out, n the distinction completely disregards the fact that, like 
scholastic activities, extra-classroom activities are funded by the state 
by means of its taxing power as a significant aspect of the educational process. 11 

The Perry case challenged^ a school ^policy which automatically barred 
pregnant girls and unwed mothers from school. The court ruled narrowly that 
the exclusion of unwed mothers without a hearing violated Due Process. The 
opinion, however, made it "manifestly clear that lack of moral character is 
certainly a reason for excluding a child from public education." The court 
went on to concede that "the fact that a girl has one child out of wedlock 
does not forever brand her as a scarlet woman undeserving of any chance for 
rehabilitation or the opportunity for future education." 

Even though the plaintiff in Perry may have eventually been reinstated, 
the approach taken by the court is too narrow. The possibility of an unwed 
mother "morally contaminating" her fellow students cannot, absent a verifiable 
disruption in school activities, serve as a justification for an expulsion 
from school. ;The brief also convincingly argues that the failure to exclude 
unwed fathers violates the Equal Protection clause. 
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The court had no problems with the policy of excluding pregnant eirls 

^iSJt'T eXClUdin8 SUCh 8irlS '" ifc said » " is P«ctlcJl and apparent" 
In light of recent -student rights decisions in other areas, however such 

llTttlTt aPP6ar " PraCtiCal and a *> arent as the y on^e did. Sey 

may well be unconstitutional. y 

School authorities not only have a legal obligation not to discriminate 
against pregnant girls by denying their right to attend regular classes they 
may also be obligated to provide special services to such ftudents once'it 7 
becomes unadvisable, for health reasons, for them to attend ordinary sessions 
ZSJlZZ SdlCt f ]° n t have ?? fc U P such Programs. The New York City School- Board' 
memorandum reflects a policy which is a far cry from the automatic exclusion 
procedure (a la the Perry, case) which existed in that city only a fe^'years ago. 

Finally, in Ordwav v. Hargrayes, 323 F. Su PP . 1155 (D. Mass. 1971) 
a District Court squarely held that an unwed pregnant girl could not be 

schoofofficTJ^H 7 ^ SCh ° 01 ClaSS6S b6CaUSe ° f P"^y. The defendant 
school officials did not assert, as was alleged in Perry , that the girl's 

presence^would "contaminate" other students "moraliy7 r Rather they attempted 

to justify the exclusion as in the best interest of the plaintiff herself! 

?n rS e i PAain JS i P re ! ented medi «l and other expert testimony that participation 

f 8 Ul f 001 activities would do no harm to the plaintiff or her unborS 
SK^f"? S ' conversel y» exclusion would probably cause harm. The court 
held that it would seem beyond argument that the right to receive a public 
school education is a basic personal right or liberty" and that it could not 
be infringed upon in the absence of substantial medical or other justification. 

„* -J* 1 * °f ? aSiC P roblems in the students rights area is that a court 
victory only applies to the named defendant, which is usually only an individual 
school district Meanwhile, the rights won in court against one district my 
have no protection in the many other school districts in the state. The 
materials which follow the Ordway decision illustrate one possible method of 
trying to broaden the impact of a case. 

Plaintiff's attorney wrote to the Massachusetts Commissioner of Education 
urging him, pursuant to his duty to enforce all the "laws" relating to public 
school education, to write a guideline letter to all school districts informing 
them of the substance of the Ordway decision and urging them to comply with 
the decision as the law of the jurisdiction. This was. done and no exclusions 
based on pregnancy have been reported in Massachusetts' since that time. The 
opinion- letter to the Commissioner and his letter to school districts are 
reprinted below. 

Lastly, we have reprinted a recently passed Michigan statute which 
prohibits exclusion from high school based on pregnancy. Hopefully, similar 
efforts to pass legislation protecting student rights can be made in other 
states . 
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V, THE POLICE AND THE SCHOOLS 



A. Overton v. New York , 24 N.Y. 2d 522, 249 N.E.2d 366, 301 N.Y.S.2d 
479 (1969), adhered to , 311 F. Supp. 1035 (S.D.N.Y. 1970): 
Memorandum of Law in Support of Petition for Habeas Corpus, 

B. What Constitutes Your Right to Privacy on Campus , by Roy Lucas • 

d Howard v. Clark , '59 Misc. 2d 327, 299 N.Y.S.2d 65 (N.Y. Sup, Ct.> 
1969); Complaint, N.Y. Supreme Court Decision. 

D* Piazzola v. Watkins . 442 F.2d 284 (5th Cir. 1971). 



The Overton ^case involves the extent of Fourth Amendment search and 
seizure protections in high schools. At each step in its rather prolonged 
history (see habeas petition), the authority of the Vice Principal of Mount 
Vernon High ^School to consent to the search by police of student lockers 
has been upheld. (The officers possessed a warrant which was later held 
to be invalid.) 

The New York State courts which originally ruled in Overton seemed to 
be clinging to a notion that, until recently, has pervaded judicial rulings 
in the high school student rights cases; since school officials are acting 
in loco parentis , they have the authority to waive constitutional safeguards 
which have been held applicable to "real people" in the "real world." The 
New York Court of Appeals appears to have retained this notion even after 
the case was remanded by the U.S. Supreme Court for consideration in light of 
Bumper v. North Carolina , 391 U.S. 545 (1968), which held that a valid consent 
to search cannot be given when the c onsen ter has been presented with a 
presumably valid search warrant. 

The Roy Lucas memo on ''What Constitutes Your Right to Privacy on Campus" 
offers extensive case support for high school search cases. 

The plaintiffs in the Howard case were suspended from school after 
being arrested off school grounds and charged with possession of narcotics. 
The action was taken under a local school board regulation providing for 
automatic suspension in such cases. 

p 

The court did not rule on any of the Equal Protection or Due Process 
issues raised, nor did it question the constitutionality of the New York 
State statute setting out the grounds for suspension. Instead, it held simply 
that the New Rochelle School Board had exceeded its authority under the state 
statute. No brief was filed in Howard , but the constitutional arguments are 
outlined in the complaint. 

Since Overton , several courts have extended varying degrees of Fourth 
Amendment protection to the dormitory rooms of college students , and while 
this is not quite the same as a high school student's locker, there are 
strong arguments for extending the rationale of the college cases to the 
high school situation, as indicated below. 
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442 v*55 r iS e n5;^ iS thG r6Cent Fifth Circuit case of Piazzola v. Wa tkins 

right of students to due process o f law and falr^ ocedures before being 
basi for'ater^ ^ SCh ° 01 ' th0U * h a coU^e caseT^ the 

Snarly JiazzoS i /I 0 ' 6 ?? 1 " 8 ^ dU6 PrOC8SS ri * htS of hi 8 h School students, 
ro. 2 * ' 7 18 3 colle 8 e case, but promises to become the leading 
Fourth Amendment case for high school as well as college students. § 

local'pollSThlt aIJT °* " ^ Unive "^y was informed by 

local police that they suspected certain students of possessing mar iiuana 

=«rS U Sr«* JSST* " £iVe - yMrS in PriSOn - "» «« r-S°S federal 
courts through habeas corpus petitions by the two students. 

warrant of^hf jUStify the Search ' "ducted without a 

warrant, on the basis of a regulation in which the college "reserved" the 
rxght to inspect dormitory rooms and to search them "when deeme^elessary. " 



which C h^d 8 that%h: V v n±t tt ? t af y -' 389 U * S * 347 (1967) ' and ° ther cases 
which hold that the Fourth Amendment protects people . rather than places from 

"unreasonable searches," the court argued that^ge students shoSd notTe 

deemed to surrender their Fourth Amendment rights simply because they happen 

to live in college-owned facilities. True, the University could exercise some 

supervisory power over college dormitory rooms in furtherance of t£e 'W^itv's 

function as an educational institution." But in the present case school off^U 

vi£h 8 ™^% a ideTe r 1 ^ the - POU ? e Whan they kneW Were Prln-ri^cLcfrned 8 
witn gathering evidence for a criminal prosecution. The co U rt held: 

The regulation cannot be so construed or applied so as to give 
consent to a search for evidence for the primary purpose of a 
criminal prosecution. Otherwise, the regulation itself would 
constitute an unconstitutional attempt to require a student to 
waive his protection from unreasonable searches and seizures 
as a condition to his occupancy of a college dormitory room. 

SSTS *B De !.. M ° ineS Independent Community S.hnnT ^st rict, 

I 93 U * S - l 02 > 506 (1969) ...Clearly the Un iversity had n 0 ~ h ^; 

n..T ^ ° r . in . n ^ S P ° iiCe f ° r of * crime . * 

(Emphasis added.) Piazzola . at 289-290. ~~ 

"It J?!L2f! u° P * 5 °S °t IiSlS£I " Clearly a refe "^e to the statement 

rltht. \„ I 'a a l g that 6ither students « teachers shed their constitutional 

rights to freedom of expression at the schoolhouse gate.") icucionai 

cfi 1^^° e ? t 5 er . CaS8S J haVe extended simil ar Fourth Amendment protection to 

Cl S. J?' of 0 « e discussed in the fc ext of the Pizaaola case: People 
y^Cohen 57 Misc. 2d 858, 306 N.Y.S.2d 788, and Commonwealth"^ McC loskeTT" 
217 Pa. Super. 432, 272 A.2d 271 (1970). Mciio a Key , 
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These- arguments should be applicable to school officials 1 consent to, 
and participation in, an otherwise illegal search of a high school student's 
locker, desk or other private area assigned to the student. For example, 
in Overton , a student 9 s locker was opened and his coat was searched for 
marijuana. Like Piazzola, school officials knew that the whole purpose of 
the police search was to obtain evidence of a crime. Clearly, if a high 
school student is simply walking down the street his coat cannot be searched 
by police without a warrant or probable cause. But students are in high 
school because state law requires them to be there, and they necessarily 
have to store their coats some place. In most schools, lockers are supplied 
for that purpose. To allow a warrantless police search in these circumstances 
is, in effect, to provide by law for a situation in which students automatically 
surrender their Fourth Amendment rights at the whim of police officers or 
school officials. If, as Tinker has held, students do not shed their First 
Amendment rights at the schoolhouse gate, it seems incongruous that they should 
surrender the right to privacy they would otherwise have. As Judge Rives 
stated in Piazzola , "The right to privacy is no less important than any otfier 
right carefully and particularly reserved to the people." Mapp v. Ohio , 1961, 
357 U.S. 643, 657 .." 442 F.2d at 290. 



VI. CORPORAL PUNISHMENT 



A. Complaint in- Murphy v. Kerrigan , C.A. No. 69-1174-W (D. Mass.), 
settled by stipulation, June 3, 1970. 

B. Memorandum of Law in Hernandez v. Nichols , No. C- 70-800- RFD (N.D. 
Cal., filed April 16, 1970)* TRO, 

C. Note, Corporal Punishment in the Public Schools , 6 HARV. CIV. RIGHTS - 
CIV. LIB. L. REV. 583 (1971). 

D. Additional Cases. 



Murphy v. Kerrigan challenged corporal punishment in the schools broadly 
as a policy violative of the due process guarantee of the Fourteenth Amendment 
and the Eighth Amendment's prohibition against "cruel and unusual punishment." 
It also argued that the lack of standards for the imposition of such punishment, 
and the lack of fair procedures prior to imposition of such punishment, violated 
due process. Included in the papers is a model procedure for dealing with 
grievances against teachers. The case ended with a consent decree by which 
the Boston School Committee agreed to ban corporal punishment in the Boston 
public schools. The decree expressly stated, however, that it was binding only 
for the duration of the term of the School Committee members in office at the 
time of the settlement. 

The memorandum in Hernandez v. Nichols presents arguments for challenging 
corporal punishment solely on procedural due process grounds. 
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The law review note, Corporal Pu nishment in the Public Sg hgols, argues 
that courts snould find corporal punishment cruel and unusual'"SnTI denial 
of due process of law. It incorporates ideas expressed in. a draft of "Cruel 
and Unusual Punishment in Corporal Punishment Cases" by Carolyn Peck, a former 
Center attorney. Eighth Amendment challenges are consider-ad in light of 
whether the punishment constitutes "civilized treatment" and whether it is 
clearly excessive. Alternatively, corporal punishment in the public schools 
may be unconstitutional for violating the due process clause of the Fourteenth 
Amendment. The punishment is viewed as an infringement on the fundamental 
interest of physical integrity. The argument is that courts should test 
corporal punishment against a standard similar to that applied in cases 
involving search and seizure of the person. 

The final materials in this section describe recent cases which have 
been filed. Most of them pose arguments similar to those in Murphy . 
David Gil s book, Violence Against Children , the most current work on 
corporal punishment, is also recommended. 



VII. PROBLEMS OF STUDENT DISCIPLINE AND CLASSROOM CONTROL, by Roy Lucas. 

This outline of source material on student rights questions was prepared 
for the spring conference of the National Association of Teacher Attorneys 
held May 5, 1970. 7 ' 



VIII. SUITS FOR DAMAGES IN STUDENT RIGHTS CASES 



A. Recent cases granting positive relief. 

B. Suits for damages under the federal civil rights statutes. 

c « College Law Bulletin report on Greene v. Ware . Civ. Act. No. 
C-313-70 (CD. Utah, Dec. 8, 1971)7 ' 



CUins for damages provide an increasingly useful form of relief in 
student rights cases. In Pyle v. Blews . No. 70-1829-JE (S.D. Fla. March 29, 
1971), the student plaintiff received $100 compensatory damages and costs 
after being expelled for long hair. The court ordered that his record be 
cleared and that no other students be suspended for long hair. In Tizekker 
y-., Taylor (Fla. Cty. Ct., Feb. 1972), $18,500 in punitive damages were awarded 
a student who had been caned by his school principal. The attorney showed 
the punishment to be totally disproportionate to the student's offense of 
being one hour late for school. 

Nearly every right that has been brought within the due process clause 
of the Fourteenth Amendment has also been the subject of a suit for damages 
under the civil rights statutes. See Niles, Civil Actions for Damages Under 
the Federal Civil Right s Statutes . 45 TEX. L. REV. 1015 (1967). 
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Greene v. Ware involves a student leafletting in protest against a 
fund-raising dinner for Vice President Agnew. Although he had complied with 
university leafletting regulations, he was arrested by university police and 
searched. Under a S 1983 action the judge ruled that there had been a false 
arrest and the. jury awarded general ($1,000) and punitive ($4,000) damages. 



IX. FREEDOM OF INFORMATION. 



A. The right to view, challenge, or control student's school records. 

B. The right to receive information about the overall operation of a 
school or school system. 



Although over thirty states have some form of freedom of information 4 
legislation, the statutes are often weak or do not apply to school matters. 
If a student or parent desires access to information allegedly serving as 
a basis for school action against the student, attorneys should assert a 
right to see and challenge all school records concerning the student. 
Van Allen v . McCleary . 211 N.Y.S.2d 501 (1961), held that a parent has a 
common law right to inspect his child's school records. The New York State 
Commissioner of Education took a significant step further on February 25, 1972 
in ruling that even unofficial school records such as teachers 1 consents or 
guidance notes should be accessible to parents. Courts have upheld students 1 
rights to see and challenge recommendations to college, admissions offices, 
but schools' rights to include disciplinary material in such recomnendations 
have also been upheld. 

In some cases, attorneys may seek general information about a whole 
school or school system, such as racial composition, test scares, tracking, 
college access, financial data, and addresses of students or school personnel. 
Data not readily accessible may be easy prey for interrogatories, subpoenas 
and other discovery devices. The materials list cases outlining pertinent 
situations involving access to information. 
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I. FREEDOM OF EXPRESSION 



! 



9 

ERIC 



IN THE UNITED STATES DISTRICT COURT 
FOR THE 

NOPTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 



RAYMOND SCOVILLE, a minor, and MERRILL 
SCOVILLE, as father and next friend; 
ARTHUR BREEN/a minor, and JEPRY BREEtt, 
as father and next friend, 



Plaintiffs 



BOARD OF EDUCATION OF JOLIFT TOWNSHIP HIGH- 
SCHOOL DISTRICT 204, COUNTY OF WILL, STATE 
OF ILLINOIS; ARTHUR L. BRUNlNG, DAVID R. 
ROSS, HOWARD JOHNSON and CLAYTON WINTERSTEEN, 

Defendants 



COMPLAINT 



CIVIL ACTION 
FILE NO. 



EOUITABLE and 
DECLARATORY RELIEF 
and DAMAGES SOUGHT 



1. This action is for interlocutory and permanent 
relief for delcaratory judgment and for damages. This 
court has jurisdiction by authority of T itles 42 U.S.C., 
Sec. 1983, 28 U.S.J. , Sec. 1343, 28 U.S.C., Sec. 2201 and 
28 U.S.C., Sec. 2202. 

2. Plaintiff RAYMOND SCOVILLE is a minor, 17 years 
of age, a citizen of the United States and the State of 
Illinois, and resides with his parents at 925 Oakland Avenue, 
Joliet, Illinois. (RAYMOND SCOVILLE is hereinafter 
sometimes referred to as "minor plaintiff.) Plaintiff 
MERRILL SCOVILLE is the father and next friend of minor 
plaintiff RAYMOND SCOVILLE, and is also a citizen of the 



United States and the State of Illinois and resides at 925 Oakland 
Avenue, Joliet, Illinois. 

3. Plaintiff ARTHUR BREEN is a minor, 17 years of aoe, 
a citizen of the United States and the State of Illinois, and 
resides with his parents at 655 Ross, Joliet, Illinois. (ARTHUR 
BREEN is hereinafter sometimes referred to as "minor P lainti ff" # ) 
Plaintiff JERRY BREEN is the father and next friend of minor 
plaintiff ARTHUR BREEN, and is also a citizen of the United States 
and the State of Illinois and resides at 655 Ross, Joliet, Illinois. 

4. Defendant, BOARD OF EDUCATION OF JOLIET TOWNSHIP HIGH 
SCHOOL DISTRICT 204, COUNT: ->F V/ILL, STATE OF IL'.INOIS (hereinafter 
called "JOLIET SCHOOL BOARD"), a a body corporate and politic 
created by III. Rev. Stats., Ch. !?2> Sec. 1 0—1 et seq . and at all 
times referred to herein, so endowed by said Statute wi+h the right 
to sue and be sued; and also so empowered to administer public 
education in the City of Joliet, Illinois, and in particular at 

a high school known as JOLIET TOWNSHIP HIGH SCHOOLS-CENTRAL CAMPUS 
(hereinafter called "JOLIET CENTRAL". ) At all times referred to 
herein, defendant ARTHUR L. BRUNING was the Superintendent of the 
three high schools, including JGlftT CENTRAL, which were administered 
hv ^he JOLIET SCHOOL BOARD; defenda**- DAVID ROSS was the principal 
cf JOLIET CENTRAL; defendant HOWARD JOHNSON was the junior dean 
of JOLIET CENTRAL, and defendant CLAYTON WlfiTFPSTf.EN was the senior 
dean of JOLIET CENTRAL. 

5. p r?or to February 23, 19^8, *?nor plaintiffs were enrolled 
in the regular day school session at JULIET CENTRAL, wert? above 
average students, were members in pood standing of the junior class, 



were active in extra curricular activities, and were entitled to 
attend said high school pursuant to the laws of the State of 
Illinois, for the purpose of obtaining a free public education. 

6. Prior to January 31, 1969, minor plaintiff RAYMOND SCOVILLE 
was the literary editor of the high school newspaper published 

by JOLIET CENTRAL. 

7. Prior to January 20, 1968, minor plaintiffs were both 
members of the debating team at JOLIET CENTRAL. 

8. The rights and powers to discipline students such as 
minor plaintiffs are set forth in the Illinois School Code, III. 
Rev. Stats, Ch. 122, Sec. 10-22.6 (|Q67) which provides that 

a school board such as JOLIET SCHOOL BOARD, shall have the power: 

"(a) to expel students guilty of gross disobedience 
or misconduct. . ." (emphasis supplied) 

9. Prior to January 15, 1968, minor plaintiffs conceived 
and published 5 literary journal known as "Grass High" for the 
purpose of providing a means by which creative writing talents 
among students at JOLIET CENTRAL could be displayed and appreciated 
by students and faculty at JOLIET CENTRAL. 

10. On January 15, 1968, minor plaintiffs distributed 60 
copies of the first edition of "Grass High" at a price of 15 cents 
per copy. A true and correct copy of said first edition is 
attached hereto and incorporated herein as Exhibit I. Said dis- 
tribution was made to faculty and students at JOLIET CENTRAL. 
Where said distribution was made in class rooms at JOLIET CENTRAL 
it was done with the express or implied consent of the teachers 
in whose rooms said publication was distributed. At no time 
did said distribution create a disturbance which did, or could 
have caused, any commotion or disruption of classes at JOLIET 



CENTRAL. On January 15, 1968, and at no time prior thereto, 
were minor plaintiffs asked to desist from such distribution by 
any member of the faculty or admrni s+ration at JOLIET CENTRAL; 
or by any of the defendants. 

11. On January IP, 1968, during the second day of final 
examinations for the Fall semester, 1967/1968, minor plaintiffs 
were instructed not to report for their scheduled examination 
but rather to defendant, CLAYTON WINTERSTEEN, senior dean. 
Minor plaintiffs did report to said defendant, CLAYTON WINTFR- 
STEEN, and were then and there threatened by defendant, CLAYTON 
WINTERSTEEN, with retribution for their publication of the journal 
"Grass High." 

12. On January 20, 1968, minor plaintiffs were informed 
by PAUL HAYWOOD, a teacher at JOLIET CENTRAL, that they would 

no longer be permitted to participate in any debate team activity 
because of their publication of "Crass High." 

13. On January 22, 1968, minor plaintiffs were suspended 
from classes for the first five (5) days of the Spring 1968 
semester at JOLIET CENTRAL. 

14. On or about January 31, 1968, defendant DAVID R. POSS 
sent to plaintiff MERRILL SCOVILLE and JERRY BREEN and to defendants 
ARTHUR L. BRUNING and HOWARD JOHNSON, a memorandum purportino to 
set forth certain "charges" aaainst the minor plaintiffs resultinn 
from their distribution of the journal, "Crass High"; said memorandum 
recommended that minor plaintiffs be expelled from JOLIET CENTRAL 

for the remainder of the school +erm ending June, 1968. 

15. Subsequent to January 31, 1968, defendants DAVID R. POSS, 
HOWARD JOHNSON and ARTHUR L. BPIININP did recommend to defendants 



JOLIET SCHOOL BOARD that minor plaintiffs be expelled from JOLIET 
CENTRAL for the remainder of the term ending June, 1968. 

16. On January 31, 1968, minor plaintiff. RAYMOND SCOVILLE 
was notified by defendants that he was no longer to be considered 
an editor of the high school newspaper. 

17. On or about February 6, 1968, plaintiff MERRILL 
SCOVILLE and plaintiff JERRY BREEN received a letter from 
defendant ARTHUR L. BRUNING stating that he would recommend 
thi expulsion of the minor plaintiffs from JOLIET CENTRAL at 
the meeting of the defendants JOLIET SCHOOL BOARD on February 
13, 1968; a true and correct copy of the text of said letter is 
attached hereto and incorporated herein as Exhibit 2. 

18. On February 23, 1968, at a meeting cA said defendant 
JOLIET SCHOOL BOARD, defendant JOLIET SCHOOL BOARD expelled the 
minor plaintiffs for the remainder of the school term ending 
June, 1968. Said order of expulsion was contained In a Resolution, 
a true and correct copy of which is attached hereto and incorporated 
herein as Exhibit .3. 

19. Neither minor plaintiffs nor plaintiff MERRILL SCOVILLE 
nor plaintiff JERRY BREEN nor any of their representatives attended 
said meeting. Rather than attend said meeting, plaintiff MERRILL 
SCOVILLE and plaintiff JERRY 'BREEN sent a letter to each member 

of defendant, JOLIET SCHOOL BOARD, which set forth plaintiffs' 
position. A true and correct copy of the text of the fetter sent 
by plaintiff,. MERRILL SCOVILLE is attached hereto, and incorporated 
herein as Exhibit 4. 



20. As a result of said expulsion, minor plaintiffs 
were forced to complete their studies at the night school 
session of JOLIET CENTRAL except for the one course which minor 
plaintiffs were allowed to continue during the regular day 
session of JOLIET CENTRAL. Plaintiffs were required to pay 
approximately $40.00 for tuition. for said night- -school courses 
though no tuition was charged for their regular day school sessions 
In wMch plaintiffs were enrolled prior to their expulsion. 
Further, minor plaintiffs were required to purchase books 

and materials for said night school courses In addition to 
books and materials which minor plaintiffs were required to have 
previously purchased for the regular classes at JOLIET CENTRAL. 
Further, the quality of education which plaintiffs have and will 
continue to receive at said night school session Is substantially 
Inferior to the quality of education which the minor plaintiffs 
would receive during the regular day sessions. of JOLIET CENTRAL. 

21. On or about Feburary 26, 1968, defendant DAVID R. ROSS 
informed minor plaintiffs that minor plaintiffs could expect bad 
recommendations for col lege applications. Further, defendant, 
DAVID R. ROSS stated that If minor plaintiffs were to publish 
another edition of "Grass High" It would mean an end to night 
school courses and the one day school course In which minor 
plaintiffs had been allowed to enroll. 

22. The action of defendants In expelling minor plaintiff 
RAYMOND SCOVILLE and minor plaintiff, ARTHUR BREEN, was Invalid 
and illegal In that It violated the First and Fourteenth Amendments 
to the Constitution of the Unltdd States of America for reasons 
that the standards by which minor plaintiffs were expelled: 



(a) were applied by defendants in a manner which was 
arbitrary and unreasonable and deprived minor plaintiffs 
of their rights of free speech and free press. Defend- 
ants' threatened action will also deprive minor plaintiffs 
of their constitutionally protected rights; 

(b) were not contained in any valid rule or regulation 
of defendant JOLIET CENTRAL or defendants JOLIET SCHOOL 
BOARD and were in excess of authority conferred upon 
defendants by the Illinois School Code, 1 1 1 . Rev. Stats. 
Ch. 122; 

(c) were on their face arbitrary, unreasonable, vague, 
incapable of reasonable administration and without adequate 
guidelines for enforcement. 

23. Irreparable damages have been done in the deprivation of 
plaintiffs' rights as set forth herein. Plaintiffs have no adequate 
remedy at law in that the deprivation is present and continuing and 
will -extend into the future unless the defendants are enjoined by 
this court as hereinafter prayed; money damages cannot adequately 
compensate plaintiffs. 

WHEREFORE, the plaintiffs pray that this court: 

1. Delcare the action by defendants, expelling minor plaintiffs 
from JOLIET CENTRAL, illegal and unconstitutional. 

2. Declare the standards by which minor plaintiffs were expelled, 
illegal and unconstitutional as applied to minor plaintiffs. 

3. Pending the filing of an answer and hearing to determine 
this action, grant plaintiffs interlocutory Injunction, without 
bond, and subsequently grant plaintiffs a permanent Injunction: 



(a) restraining the operation of said expulsion order, 
reinstating minor plaintiffs as full time regular session 
students at JOLIET CENTRAL and ordering defendants to 
facilitate minor plaintiffs transition Into the semester 
currently In progress at JOLIET CENTRAL, with full 
academic credit; and 

(b) restraining defendants, and each of them, thetr 
officers, agents, employees and representatives from 

In any way communicating to any school, college, university, 

or employer that minor plaintiffs Involvement In the 

heretofore alleged publication and distribution of 

said literary journal, and the events subsequent thereto, 

In any way resulted In disciplinary proceedings or 

that said publication, distribution and subsequent events 

should be daemed In any way a negative reflection upon 

minor plaintiffs* character, reputation or qualification., 

4. Order defendants to expunge the records of JOLIET CENTRAL 
and defendants of JOLiET SCHOOL BOARD of any evidence of any 
disciplinary recommendations or actions taken as a result of said 
publication, distribution and events subsequent thereto. In 
particular, that such records be expunged of the resolution of 
defendants JOLIET SCHOOL BOARD dated February 23, 1968. 

5. Plaintiffs be awarded, as damages and costs of tuition 
fees by plaintiffs for said night school sessions and the costs of 
books and amterlals which plaintiffs had bee required to purchase 
for said night school sessions. 

6. Plaintiffs have such toher and further relief as Is just. 

7. Defendants pay plaintiffs' cost of this action. 
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(Supplement to Scoville Brief) 



ARGUMENT 

The Trial Court decided this case on pleadings which 
affirmatively alleged a lack of "commotion or disruption" in 
connection with plaintiffs 1 publishing of the journal in ques- 
tion (Complaint, paragraph 10, App. 3). Further, defendants* 
Resolution of Expulsion attached to plaintiffs 1 Complaint 
lacked a finding of "gross misconduct, gross disobedience" 
or any disruption (App. 24, 25 and 26). To fill this eviden- 
tiary void, defendants attempt to create a series of irrebuttable 
presumptions: plaintiffs 1 opinions are presumed to be disruptive; 
and plaintiffs' use of printed words is presumed to be "deliberate" 
and "disruptive." 

In cases involving First Amendment issues, irrebuttable 
presumptions and subjective apprehensions of distrubance cannot 
be substituted for evidence. (See Appellants 1 Brief, page 15 
et seq.) Plaintiffs* position is further supported by the case 
of Tinker v. Pes Moines Independent Community School District , 
21 L. Ed. 731 (1969), decided after submission of Appellants 1 
Brief. That case held that high school students can only be 
expelled for the exercise of expression when the record upon 
which such expulsion is based contains facts upon which school 
administrators could Justify a finding that unless the expression 
was suppressed, classroom activity would be materially disrupted 
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or substantial disorder would be created. The Tinker trial 
court, which was affirmed without opinion by the 8th Circuit, 
had held that courts should give administrators broad dis- 
cretion and that discipline for expression would be tolerated 
so long as anjr disturbance could be reasonably anticipated. 
The Tinker trial court expressly rejected the standards of 
Bumslde v. Byars, 363 F. 2d 744 (5th Cir. 1966) which limited 
administrators* power of discipline not to "any disturbance" 
but only to those situations where the expression 'materially 
and substantially interfered with the requirements of appro- 
priate discipline in the operation of the school.* 258 F. 
Supp. 971, 973. Under the Burnside view, the school's anti- 
cipation of any disturbance was insufficient to Justify dis- 
cipline. 

The Supreme Court in Tinker adopted the Burnside view 
and held that the mere subjective apprehension of disturbance 
by the school administrators was insufficient to Justify ex- 
pulsion for the exercise of First Amendment rights. The 
school officials must establish that unless suppressed, the 
expression will result in material disruption of class work, 
substantial disorder, or the invasion of the rights of others. 
21 L. Ed. 731, 741. 

Defendants argue that plaintiffs deliberately proposed 
violation of "school procedures." There is no evidence in the 



record of such "deliberateness" nor of such "procedures; 11 and 
if there were a question of intention, it would not be appro- 
priately decided on the motion filed by defendants of the 
Trial Court (App. 31-32). Even assuming plaintiffs* inten- 
tions were deliberate, there is no evidence of the required 
finding of disruptive effect unless the court engages in 
another irrebuttable presumption. Defendants 1 argument appears 
to be based on a premise that the audacity of plaintiffs 1 "state 
ments evidences insubordination and it is this insubordination 
which justifies findings of "misconduct 11 and "material distur- 
bance." However, the Supreme Court in Tinker considered de- 
liberateness irrelevant to the issue of disruption. The Court 
found that the expressions in Tinker were protected even though 
they were a deliberate violation of a previously announced 
school regulation: "Petitioners were aware of the regulation 
that the school authorities adopted banning the arm bands." 
21 L. Ed. 731, 736. Also see the discussion in Appellants 1 
Brief on insubordination at page 19. 

Defendants' arguments appear to have as an undertone 
the premise that plaintiffs 1 "crime" was the challenging of 
authority and that in the name of training for obedience stu- 
dents can be punished for peaceful exercise of criticism. 
This view of the necessity of the students 1 blind obedience to 
authority has been recently rejected in Breen v. Kahl , U.S.D.C. 
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W. Wise, decided February 20, 1969, reported in 37 LAW WEEK 

■2506, a case decided after the Submission of Appellants* Brief. 

That case held invalid a regulation forbidding long male hair 

and ordered a notation of disciplinary action to be expunged 

from plaintiffs' records. Judge Doyle stated' in that case: 

"So far as education of young people in obedience 
is concerned, it is important for them to appre- 

pr ! Sent vltalit y of our proud tradition 
that although we respect government in the exer- 
cise of its constitutional powers, we Jealouslv 
guard our freedoms from its attempts to exercise 
unconstitutional powers." 37 LW 2057. 

Unlike most disciplinary cases which have reached the courts, no 
regulation was in effect at the time of plaintiffs* expulsion 
forbidding the conduct for which plaintiffs were ultimately ex- 
pelled; nor were plaintiffs ever warned that their activity 
would be cause for expulsion. Defendants contend at page 20. of 
Appellees' Brief that plaintiffs should have known that they 
were violating "accepted rules of conduct" and were urging stu- 
dents to violate "accepted procedures";* and they should have 
known that this activity would have resulted in expulsion. 



Defendants urge as another irrebuttable presumption that 
a tongue-in-cheek urging of the destruction of "propaganda." 
should be expanded in meaning to include all papers .articles 
reports, information sheets and Principal's Reports to ' 
Parents. Appellees' Brief, page 13. 
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Before Swygert, Chief Judge, Castle, Senior Circuit 
Judge, Kilky, Fairchild, Citmmings and Keener, Circuit 
Judges, en banc. 

Kiley, Circuit Judge. The plaintiffs, minors, were 
expelled from high school after writing, off the school 
premises, a publication which was distributed in school 
&nd which contained, among other things, material critical 
of school policies and authorities. This civil rights action 
was brought for declaratory judgment, injunctive relief, 



and damages, 1 alleging violation of First, and Fourteenth 
Amendment rights, as well as an unconstitutional applica- 
tion of an Illinois statute. The district court dismissed 
the suit for failure to state a claim upon which relief 
could he granted. A panel of this court, in an opinion 
(one judge dissenting) issued September 25, 1969, affirmed 
the district 1 court's judgment dismissing the complaint. 
Subsequently, this court granted plaintiffs' petition for 
rehearing en banc. We now reverse the district court's 
judgment and remand for further proceedings. 

The plaintiffs are Raymond Scoville and Arthur Breen, 
students at Joliet Central ITijrh RMiool, one of three high 
schools administered by the defendant Hoard of Education. 
Scoville was editor and publisher, and Breen senior 
editor, of the publication "Grass TTigh." They wrote the 
pertinent material, "firnss High" is a publication of 
fourteen pages containing poetry, essays, movie and 
record reviews, and a critical editorial. Sixty copies were 
distributed to faculty and students at a price of fifteen 
cents per <wpy. 

On January 18, 1968, three days after "Grass High 0 
was sold in the school, Ihc dean advised plaintiffs that 
they could not take their fall semester examinations. 
Four days thereafter plaintiffs were suspended for a 
period of five days. Nine days after that Scoville was 
removed as editor of the school paper, and 1 both he and 
Breen were deprived of further participation in school 
debating activities. 

The dean then sent a report to the superintendent 
of the high schools with a reconuueu-lation of expulsion 
for the remainder of the school year. The superintendent 
wrote the parents of plaintiffs that he would present 
the report, together with the recommendation, to the 
Board of Education at^its wxt meeting. ITc invited the 
parents to be present. Scovilie's mother wrote a letter 

, Thc period of expulsion has ended and plaintiffs were readmitted 
to Joliet Central High School as senior? for the school year 1969-70.: This 
fact renders moot the question of injunctive relief against the. Board of 
Education's order. Remaining arc the questions of declaratory judgment, 
injunctive relief with respect to restraining defendants from' sending 
information of the expulsion io colleges and prospective employers of 
plaintiffs, and with respect to expunging the expulsions from the school 



record. 




to the Board {plaintiffs' Kxhihit 2, appended to the com. 
plaint) expressing plaintiffs' sorrow for the trouMo. they 
^tnrf^^h; had eansed, stating Hint they }i:ic] learned a 
lesson, that 1hoy wore worried and upsef, about possible 
interruption in their education and Hint the parents 
thought the hoys had already hern adequately punished. 
Neither plaintiffs nor their parents attended the Hoard 
moetirip. The Hoard expelled plaintiffs from the day 
classes for the second semester, by virtue of the Board's 
authority under Tu„ Kkv. Stat/ Ch. 1 22. See. 10^22.f> 
(10fi7), upon, a determination that .they were guilty of 
"gross disobedience [and] misconduct." The Hoard per- 
mitted them to attend, on a probntionary basis, a day 
class in physics, and nijrht school at. Joliet Central. The 
suit before us followed. 

Upon defendants' motion to dismiss, tho district court, 
decided thai I he complaint, on its face, alleged facts 
which "amounted to an immediate mlvncaey of, and incite- 
ment, to, disregard of school administrative procedures/ 1 
especially because tlie publication was directed to an 
immature audience. In other weeds, the conri implicitly 
applied the clear and present danger test, finding that 
the distribution constituted a direct and substantial threat 
to the effective operation of the hiifli school. At no time, 
either before th<' Hoard of Kdncation or in the district 
court, was the expulsion of the plain; iffs justified on 
grounds other than the objectionable content of tlie pub- 
lication. The. Hoard has not objected to the place, time 
or manner of distribution. The court found and it is not 
disputed that plaintiffs' conduct did not cause any com- 
motion or disruption of classes. 

No charge was made that the publication was libelous, 
and the district court felt it imiiivcfrcary to consider 
whether the language in kl ( trass High" labeled as ''inappro- 
priate, and indecent" by I he Hoard could he suppressed 
as obscene, 2 The court thought, that the interest in main- 



'The Board found sufficient to Justify expulsion that tho notion of 
plaintiffs 

(1) constitutes a public use of inappropriate find indecent languor*. 

(2) constitutes a violation of established rules of said school 
district, (3) constitutes a disregard of and contempt for the 



tainihg its school system outweighed the private interest 
of the plaintiffs in writing and publishing "Grass Nigh." 
The basis of the court's decision was an editorial entitled 
"My Reply" (a copy of which is appended to this 
opinion) which— after criticizing the school's pamphlet, 
"Bits of Steel," addressed to parents— urged the students 
not to accept "in the future," for delivery to parents, 
any "propaganda" issued by the school* and to destroy 
it if accepted. 

I 

Plaintiffs contend that the expulsion order violated 
their First and Fourteenth Amendment freedoms. The 
same cases are cited by plaintiffs and defendants in sup- 
port of their arguments on this contention. The authorita- 
tive decision, pertinent to the important 3 issue bofore us, 
is Tinker v. Des Mowns School District, 393 U.S. 503 
(19C9). 4 Tinker is a high school "arm band" case, but its 
rule is admittedly dispositive of the case before us/ 



• (Cont.) 

authorities charged with the administrate of said Central Campus 
and *aid school district, (4) cticourajW the disregard and dis- 
obcrVnce of orders promulgated by the liuly constituted authorities 
of said Central Campus and said school district, (5) . involves other 
students as parties to the preparation and distribution of the afore- 
said writing who were* in fact not parties thereto. 
Board resolution, plain tills' Exhibit 3, appended to the complaint 

There is a risk with respect to (4) above. "But our Constitution 
says we must take tius risk." Tinker v. De$ Moines School District, 
303 OS. 503, 508 (19C9). 

The Board relied upon an unwri!!en policy which was presumably 
applied cx post facto to the plaintiff. 

*"High school underground newspapers are spreading like wildfire 
in the Chicago area.'* High School Students Arc Rushing into Print— 
and Court, Nation's Schools, Jan. 1969, p. 30. Sec also Nahmod, Black 
Arm Bands and Underground Newspapers: Freedom of Speech in the 
Public Schools, 51 Chicago Bar Record 144 (Deo. 1969). 

4 The Supreme Court deck ion in Tinker was not filed until after the 
district court decided the case before us ;md after plaintiffs' original 
brief was filed. Tinker was cited and discuss* d in defendants' brief and 
in plaintiffs* reply brief. 

•The closest case factually which gives support to plaintiffs is the 
university publication case of Dinkey v. Alabama State Board of Educa- 
tion, 273 F. Supp. 613 (M.L>. Ala. 1967)— also decided before Tinker. 
The fact that it involved a university is of no importance, since the 
relevant principles and rules apply generally to both high schools and 
universities. 

We think the district court should not have been too concerned over 
the immaturity of the student readers of "Grass High." Professor Charles 
Alan Wright has noted, however: "It is hkcly that the tolerable limit 
for student expression in high school should be narrower than at 
college or university leveL" Wright. The Constitution Hot Come to the 
Campus, 22 Vam. U Rsv. 1052, 1053 (I960), 



The Tinker rule narrows the question hefore us to 
whether the writing of "Orass High" and its sale in school 
to sixty students and faculty members could "reasonably 
have led fthe Board] to forecast substantial disruption 
of or material interference with school activities . . ♦ or 
intrusion] into the lives of others."* Tinker -v. Dcs 
Moines School District, 1593 U.S. at 514. (Emphasis added.) 
We hold that the district court erred in deciding that the 
complaint "on its face" disclosed a clear and present 
danger justifying defendants' "forecast" of the harmful 
consequences referred to in the Tinker rule. 

Tinker announces the principles which underlie our. 
holding: High school students are persons entitled to 
First and Fourteenth Amendment protections. States and 
school officials have "comprehensive authority" to pre- 
scribe and control conduct in the schools through reason- 
able rules consistent with fundamental constitutional 
safeguards. Where rules infringe upon freedom of ex- 
pression, the school officials have the burden of showing 
justification. See also Burnside v. Byars, 363 F.2d 744 
(5th Cir. 19(IG) ; Blackivell v. Issaquena Co. Board of 
Education, 363 F.2d 749 (5th Cir. 1966); Soglin v. Kauf- 
man, No. 17427 (7th "Cir. Oct. 24, 1969); Breen v. Kahl, 
Nos. 17552, 17553 (7th Cir. Dec. 3, 1969); Dickey v. 
Alabama State Board of Education. 273 F. Supp. 613 
(M.D. Ala. 1967); Jones v. State Boar'd of Education, 
279 F. Supp. 190 (M.l). Tenn. 1968). There is no dispute 
here about the applicable principles or decisional rules. 

Plaintiffs' freedom of expression was infringed by the 
Board's action, and defendants had the burden of showing 
that the action was taken upon a reasonable forecast 
of a substantial disruption of school activity. No reason- 
able inference of such a showing can be drawn from the 
complaint which merely alleges the facts recited in thi: 
beginning of this opinion. The criticism of the defendants' 
disciplinary policies and the mere publication of tha:, 

•This "forecast" rule is an extension of the "substantial disruption 
or material interference" rule applied in the leading decision of Bumsid** 
t>. Byars. 363 F.2d 744 (5th Cir. 1966), in favor of students, and in 
Blackwtll v. lu^quena Co. Board of Education, 363 F^d 749 (5th Cir, 
1966), agiiiut students 9 conduct 
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criticism to sixty students and faculty members leaves 
no room for reasonable inference justifying the Board's 
action. While recognizing the need 'of effective discipline' 
in operating schools, the law requires that tlx- school 
rn L cff , ,R rft to*cd to the state interest in the production 
of well-trained intellects with constructive critical stances, 
lest students imaginations, intellects and wills be unduly 
6tifled or chilled. Schools are increasingly accepting 
student criticism as a worthwhile influence in school 
administration.* 

Abs< nt an affirmative showing by the defendants, the 
district, court, faced with the motion to dismiss, inferred 
from the admitted facts in plaintiffs' complaint and the 
presented exhibits that the Hoard action was justified. 
However, the district, court had no factual basis 'for, and 
made no meaningful application of, the proper rule of 
balancing the private interests of plaintiffs' free ex- 
pression against, the state's interest in furthering the 
public school system. Burnsidc. v. litfirs, 3(53 F.2d at 748. 
No evidence was talo«n. for example" to show whether the 
classroom sales were approved by the teachers, as alleged- 
of the number of students in the school; of the ages of 
those to whom "Grass High" was sold: of what the impact 
was on those who bought. "Grass High"; or of the range 
of modern reading material available to or required of 
the students in the school library. That plaintiffs may 
have intended their criticism to substantially disrupt 
or materially interfere with the enforcement of school 
policies is of no significance pi>r se under the Tinker test. 

The "Grass High" editorial imputing a "sick mind" 
to the d ean reflects a disrespectful and tasteless attitude 

♦ Ill-considered suppression carries its own dancers. For example, in 
BIaeJcw.il v. Issaquena Co. Board of &;.,<•«(, on, 3R3 F2d at 751 it is 
said that three students wore tin- challenged freedom buttons on 
Friday. They were taken to the principal who ordered the buttons 
removed. The three refused to do so and were suspended. On Monday 
150 students wore the buttons. 

•The Harvard Law Review states " [Responsible student criticism 
of univers.ty officials is socially valuable since in many instances the 
students are peculiarly expert in campus issues and possess a unioua 
perspecUve on matters of school policy." Developments in the Low" 
Academic Freedom, 81 Haw. L. Rw. 1045, 1130 (1968). Prudent criticism 
by seventeen-year-old high school juniors may also neve value. 



toward authority. Yet dons that imputation to sixty stu- 
dents and faculty members, without more, justify a 
"forecast" of substantial disruption or material inter- 
ference with the school policies or invade the rights 
of others f We think not The reference undoubtedly 
offended and displeased the dean. But mere "expression 
of [the students'] feelings with which [school officials] 
do not wish to contend" (Tinker v. Dcs Moines School 
District, 393 U.S. at 511; Burnside v, Byars, 363 F.2d 
at 749) is not the showing required by the Tinker test 
to justify expulsion. 

Finally, there is the "Grass High" random statement, 
"Oral sex may prevent tooth decay." This attempt to 
amuse comes as a shock to an older generation. But 
today's students in high school arc not insulated from 
the shocking hut lognlly accepted language used by 
demonstrators and protestors an streets and on campuses 
and by authors of best-selling modern literature. A hearing 
might even disclose that high school libraries contain 
literature which would lead students to believe the state- 
ment made in "Grass High" was unobjectionable.* 

We believe the discussion above makes it clear, on the 
basis of the admitted facts and exhibits, that the Board 
could not. have reasonably forecast tha't the publication 
and distribution of this paper lo the students would 
substantially disrupt or materially interfere with school 
procedures. 

II 

The sole authority for the Board's action is Tll. Rev. 
Stat. Ch. 122, Sec. IO.22.fi (1M7), which gives the School 
Board the power "to expel pupils guilty of gross dis- 
obedience or misconduct." In viow of our conclusion that 
the complaint "on its face" discloses an unjustified in- 
vasion of plaintiffs' First and Fourteenth Amendment 
rights, it follows that we agree with plaintiffs that the 
Board applied the Illinois statute iu an unconstitutional 
manner. 



'See Nahmod, Black Arm Bandt and Underground Newtpapere: 
Freedom of Speech in the Public Schoole, 51 Chicago Bar Record, 144* 
152 n.4 (Dec. I960). 



We conclude that absent an evidentiary showing, and 
an appropriate balancing of the evidence by the district 
court to determine whether the Board was justified in a 
"forecast 0 of the disruption and interference, as required 
under Tinker, plaintiffs are entitled to the declaratory 
judgment, injunctive and damage relief sought 

' The cause is remanded for further proceedings* 

RSVBMBD AXD BftlCAHDBD. 



APPENDIX 



MY REPLY 

Recently, we students at Joliet Central were subjected 
to a pamphlet called "Bits Of Steel." This occurrence took 
place a few weeks before the Christmas vacation. The 
reason why I have ,not expressed my opinions on this 
pamphlet before now is simple: being familiar with the 
J-HI Journal at Central, I knew that they would not 
print my views on the subject. 

In my critique of this pamphlet I shall try to follow 
the same order in which the articles were presented. 

The pamphlet started with a message from the prin- 
cipal, David Ross. This is logical because the entire 
pamphlet is supposed to be "The Principal's Report to 
Parents." In this article Ross states why the pamphlet 
was put out and the purpose it is supposed to accomplish, 
namely, the improvement of communication between par- 
ents and administration. lie has to be kidding. Surely,, 
he realizes that a great majority of these pamphlets are 
thrown away by the students, and in this case that is 
How it should have been. I urge all students' in the future 
to either refuse to accept or destroy upon acceptance 
all propaganda that Central's administration publishes. 

The second article told about the Human Relations 
committee which we have, here at Central. It told why 
the committee was assembled and what its purpose is. 
It also listed the. members of the committee who attend 
school here at Central. All-in-all this was probably the 
best article in the whole pamphlet, but never fear the 
administration defeated its own purpose in the next article 
which was a racial breakdown of the Central campus. 
As far as T could see this article served no practical 
purpose. By any chance did the administration feel that 
such a breakdown would improve racial relations! I think 
not. This article had such statements as: Spanish Ameri- 
can students were included with the white students. Well, 
wasn't that nice of the administration. In other words, 



the only difference noted was whether the student was 
white or Negro. 

This was followed by an article called "Did yon RjtwP 
This was, supposedly, to inform the parents of certain 
activities. Intertwined throughout it were numerous rules 

ridicii1oVs mre " WC1C t0 S " <! tl,C ' r c,,l,drcn oh °y ed - Quite 

iVext came an article on attendance. There's not m;:«>h 
I can say about this one. It simply told the hagecred 
parents the utterly idiotic and asinine procedure that 
they must go through to assure that their children will 
be excused for their absences. 

Question from the parents was (he next in the line of 
articles. I his consisted of a set of three questions written 
by the administration and then answered bv the adminis- 
tration. .1 he first question was designed to inform the 
reader about the background of the new superintendent. 
Ihe second was about the pnpc.rbacks which were placed 
in the dean s office. They stale that the books were put 
there so that your sous and daughters may read while 
they wait J he hope is that no moment for learning will 
be lost. Boy, this is a laugh. Our whole svstem of educa- 
tion with all its arbitrary rules and schedules seems 
dedicated to nothing but wasting time. The last question 
concerned the. Wednesday Quc-ins. It was followed by a 
quote: Sometimes we, parents and schoolmen must seem 
cruel m order to 1- kind to the children placed in our 
care. Do you think that tin* administration is tryine to 
tell us something about the true purpose of the Wednes- 
day Qne-insT 

The next gein we came across was from our beloved 
senior dean Our senior dean seems to feel that the onlv 
duty of a dean or parent is to he the administrator of 
some type of punishment. A dean should help or try to 
understand a student instead of merely punishing him" 
Our senior dean makes several interesting statements 
such as, "Proper attitudes must be part of ?,ir lives and 
the hves of our children." I believe that a person should 
be allowed to mold his own attitudes toward life, as lone 
as they are not radically anti-social, without extensive 
interference from persons on the outside, especially these 



who arc unqualified in such fields. Another interesting 
statement that he makes is "Therefore let us not cheat 
our children, our precious gifts from God, by neglecting 
to discipline thorn i M It is my opinion that a statement 
such as this is the product of a sick mind* Our- senior 
dean because of his position of authority over a large 
group of young adults poses a threat to our community. 
Should a mind whose only thought revolves around an 
act of discipline be allowed to exert influence over the 
young minds of orir .cominnhityl T think not. I would urge 
the Bowrd bf ^UCTtion to request that this dean amend 
his thinking or resign. Tlie man in the dean V position 
must be qualified to the extent that his concern is to help 
the students rather than discipline or punish them. 

This pamphlet also contained an article from the fresh- 
man dean. T should like to say that Dean Engers, in his 
article, shows a great deal of promise. Ue appears to be 
genuinely interested in the problems of the students en- 
trusted to him. All T can say to him is to keep up the 
good work. 

The last thing of any interest in the pamphlet was 
about the despicable and disgusting detention policy at 
Central. I think most students feel the same way as I 
abott this policy. Therefore I will not even go into it 

In the whole pamphlet I could see only one rtally 
bright side. We were not subjected to an article written 
by Mr. Diekebnan. 

Senior Editor 
Grass High 



No. 17190 

Castlb, Senior Circuit Judge, dissenting. I find myself 
constrained to disagree with the* majority's conclusion 
that Tinker v. De$ Moines School District, 393 U.S. 503, 
and the other cases relied upon, dictate that in the circum- 
stances of this particular case an evidentiary hearing 
was a.prcrejprisite to the District Court's implicit finding 
and conclusion that the --disciplinary action taken bv the 
school 1 board was justified. Hero,* there was admitted 
action by the minor plaintiffs, through the medium of 
their publication "Grass Hiprh^ calling upon their fellow- 
students to flaunt the school's administrative procedure 
by destroying rather than delivering to tlteir parents, 
materials delivered to the students for the latter purpose* 

I perceive no occasion here for tlu» court to bear evi- 
dence bearing on the actual or likely success or effect 
of. such advocacy as a prerequisite to a "balancing of the 
private interests" of these adolescent plaintiffs 9 "free 
expression" against the state's interest in conducting 
an efficient system of public schools. ]n my view, plain- 
tiffs* advocacy of disregard of the school's procedure 
carried with it an inherent threat to the effective opera- 
tion of a method the school authorities had a right to 
utilize for the purpose of communicating with the parents 
of students. 

I would affirm the judgment of the District Court 
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Joliet High School 
Asks for Review 
of Scoville Case 

BY PAMELA ZEKMAN 



Opposing parties in a two-year-old 
controversy involving the rights of higj^ 
school students agree on onl> r3 ^B? 
thing—there is a seed for clear rules 
telling high school officials how far their 
authority to operate schools can extend 
without infringing on students 9 constitu- 
tional rights. 

For that reason the Jolict Township 
High school board has voted to authorize 
Atty. Richard Buck to petition the 
United States Supreme court to review 
the recent S-to-1 federal Court, of 
Appeals decision against them. 

The decision held that school officials 
should not have expelled two students, 
Raymond Scoville and Arthur Breeo, in 
1M for distributing a literary magazine, 
••Grass High/' at Joliet Central High 
school if they could not "reasonably 
forecast" that a substantial disruption of 
school procedures would result 

Have Since Graduated 
Both students were expelled for one 
semester, rodnuttH after they initi- 
ated court action, and have since 
graduated. Scoville, 925 Oakland av., 
Joliet, dropped out of the University of 
Chicago after his first quarter, there 
because be "didn't like school In 
general." He is looking for a job in 
Joliet but is "having difficulty because I 
have long hair I guess/ 9 

Breeo, CSS Ross st 9 Joliet, is working 
for an aluminum processing company. 

The magazine the two published con- 
tained poetry, essays, and an editorial 
critical of sch >ol personnel that urged 
students to either refuse to accept or* 
destroy upon acceptance all "propa- 
ganda" published by the school admini- 
stration. Since their graduation, the two 
youths have periodically published other 
editions, the last oat was seen at tbt 
school in February. 

Tbt appeals court relied on a United 
States Supremo Court decision handed 
down Feb. 24, 1969, (Tinker v. Dcs 
Moines Independent Community School 
district] in which the court upheld the 
right of high school students to wear 
black armbands on school facilities. 

Apply ••Tinker Rule** 

la the Scoville case, the court of 
appeab applied the "Tinker rule" which 
they said narrows the issue to whether 
distribution of "Grass High" could 
reasonably have led school officials to 



"forecast a substantial disruption of, or 
material interference with school activi* 
tics ... or intrusion into tlic lives of 
others/* 

"I would challenge anyone to define 
what is a real and present danger of 
disruption." Dr. Arthur Bruning, Joliet 
school superintendent, said. "If someone 
distributes literature that could preci- 
pitate a violent confrontation with 
students, should the school wait until the 
confrontation occurs before they take 
action? 

"We feel the decision goes far beyond 
the expulsion of these two students and 
far beyond Joliet school." Bruning said, 
"therefore we feel it [the easel should 
be carried to its conclusion so that the 
conduct of all school officials can be 
clarified. This poses a threat to the 
conduct of schools and there is a great 
deal of concern." 

Mail Opposes Ruling 

The superintendent reported t're 
school has **eccl*ed heavy mail K-r-^ir.c 
the court ruling and several offers from 
various organizations and other school 
districts to join in the petition to the 
Supreme court He said they plan to 
solicit assistance in their endeavor. 

Paul Lurie. attorney for the American 
Civil Liberties Union [A. C. L. UJ. who 
represented the students in the suit, 
said, "We're vickled pink that the 
district has voted to appeal the decision. 
We can't lose. I would be shocked if the 
Supreme court disagreed with this 
decision.'* 

Jay Miller, head of the Illinois chapter 
of the A. C. I.. U.. said he felt the 
Scoville decision was "dear, v.ci! 
reasoned, and well laid out. It is almost 
inconceivable that the United State* 
Supreme court won't agree vtith it" 

While Dr. Bruning looks to the 
Supreme court to clarify the position cf 
school officials. Miller feels the courts 
have done their job and that it is now 
time for boards of education to advise 
their principals on current and probsh!e 
future court 'Iocisions. 

The A. C .L. U. has rncouraccd school 
administrators to cm. rk on such a 
program. They feel such action is 
needed to inform school officials and to 
give to students, who might otherwise 
risk expulsion, clear notice of what can 
and cannot be done in the area f-f 
protect activities at schools. 
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STATEMENT OF ISSUES 

1. Whether the Circuit Court of Appeals has jurisdiction 
over an appeal from a district court order which granted a tempo- 
rary restraining order but denied plaintiffs motion for a temporary 
injunction. 

2. Whether school officials of a public school may prevent 
students from distributing -leaf lets and other forms of written 
expression within school buildings even if distribution is carried 
out in an orderly and not substantially disruptive manner. 

3. Whether Rule 4:17 of the Quincy Public Schools is vague 
and overbroad and violates plaintiffs 1 rights under the First and 
Fourteenth Amendments ♦ 

4. Whether school officials of a public school can require 
students to submit to them written forms of expression for approval 
prior to distribution within the schools. 



STATEMENT OF THE CASE 



This is an appeal from a decision of Judge Francis Ford 
and the "Temporary Restraining Order" entered upon plaintiff's 
motion for a temporary injunction. 

This action was commenced on July 24, 1970. Jurisdiction 
of the district court was invoked under Title 28 U.S.C., Sections 
1343 and 2201. The cause of action is authorized by Title 42 U.S.C 
Section 1983. The plaintiff's basic claim is that he is being 
denied his right to freedom of expression guaranteed by the Fir -1 * 
and Fourteenth Amendments to the United States Constitution by 
the defendants' refusal to allow him to distribute leaflets wiihn, 
the school. 

On July 24, 1970, plaintiffs filed a motion to proceed in 
forma pauperis in the district court. On July 28, 1970, the 
district court denied the motion without giving any written reasons 
On July 31 a second in forma pauperis motion was filed and denied 
on August 12, 1970, without reasons. 

On August 25, 1970, a motion for a temporary injunction was 
filed in district court. Defendants were notified by mail on 
August 20 that the motion for a temporary injunction would be 
On September 17, 1970, an Order to Show Cause issued notifying 
defendants that a hearing on the motion for a temporary injunction 
would be held on September 1970. 

On September 22, 1970, Judge Francis Ford held a hearing on 
motion for a temporary injunction. Counsel for both parties were 



present and argued- the case. Plaintiffs presented Edward Riseman's 
affidavit which incorporated the complaint by reference. No other 
evidence was introduced by either plaintiff or defendant. 

On the same day, Judge Francis Ford denied plaintiff s' motion 
for an injunction and granted a temporary restraining order which 
prohibited defendants from interfering with leafletting on school 
premises outside school buildings. The district court refused to 
restrain defendants from interfering with non-substantially 
disruptive leafletting within the school building in accordance with 
plaintiffs* request for relief. 

On September 24 plaintiffs filed their Notice of Appeal and 
on September 25 plaintiffs filed a motion to appeal in forma 
pauperis in district court. On September 24 plaintiffs moved in the 
First Circuit Court for an injunction pending appeal. On September 29 
plaintiffs filed a motion to proceed in forma pauperis in the circuit 
court. A hearing was held on both motions before the First Circuit 
Court on September 29 and the Court granted the motion to proceed in 
forma pauperis and the injunction pending appeal. 

On April 14, 1970, plaintiff Edward Riseman attempted to 
distribute leaflets in a hallway of the Reay E. Sterling Junior 
High School in the City of Quincy where he was a student. 1 One 
leaflet announced an anti-war rally which was scheduled to be held 
on the Boston Common the next day after school hours. The second 
leaflet was entitled "A Student Bill of Rights' 1 and contained 

*The statement of facts set forth herein is taken from the affidavit 
of Edward E. Riseman and the complaint herein, incorporated into 
the affidavit which were the only evidence presented at the district 
court hearing on plaintiffs' motion for a temporary injunction. The 
affidavit and complaint are set forth in the Appendix, pp. 6A- 23A. 



descriptions of rights and privileges which the plaintiff believes 
should be afforded students in the public schools. The distribution 
did not result in any disruption of regular school activities. 
Edward Riseman was summoned from' morning class to the office of 
the principal of the school, Arnold Rubin, who took the leaflets 
not yet distributed from plaintiff and told plaintiff that he could 
hot distribute the leaflets in school , /because he had not sought 
prior approval. On April 28 Edward Riseman spoke again with the 
principal about his desire and right to distribute leaflets in 
school. Mr. Rubin agreed that plaintiff had a constitutional 
right to distribute leaflets in school, but that that did not mean 
plaintiff had to exercise that right. Plaintiff was told he would 
have to obtain permission to leaflet from the Superintendent of 
Schools or the School Committee. That same day, Edward Riseman 
called Dr. Creedon, the Superintendent of Schools, and asked to 
appear before the School Committee. He was told his request must 
be in writing. On May 1, Edward Riseman put his request in writing 
to Dr. Creedon. He received a reply on May 11 which did not set a 
date for his School Committee appearance, but referred the matter 
to the Coordinator of Social Studies, Mr. Carl Deyeso. On May 13, 
Edward Ri an met with Mr. Deyeso and Mr. Rubin and Mr. Rubin said 
that further distribution of leaflets would be in defiance of the 
School Committee rule and would result in suspension. 

Shortly thereafter, Edward Riseman contacted James Bensfield, 
an attorney, who wrote on May 19 to the School Committee to request 
a hearing for his client. Mr. James McCormick, Vice-Chairman of 



the School Committee, responded for the School Coranittee by demanding 
proof of parental consent. Edward Riseman's parents wrote to Dr. Creed 
assuring him that Edward Riseman had their permission to appear before 
the Committee. 

On June 17, 1970, Edward Riseman appeared before the School Com- 
mittee. A question arose as to the type of literature involved but 
Mr. Sweeny, a member of the Committee, said that the content was irrel- 
evant, and that the issue was whether school policy should be changed 
to permit distribution of material of any kind through the school 
system without proper approach to the School Conwittee. The School 
Committee unanimously decided to deny permission to distribute leaf- 
lets on the basis of the existence of Rule 4.17, entitled "Advertising 
in the Schools, M which provides in part: 

pupils, staff members, or the facilities of the school 
may not be used in any manner for advertising or pro- 
moting the interests of any school or non - school agency 
or organization, without approval of the School .Committee." 
(Hie full text of the rule appears in Appendix p. 21A) 

Plaintiff Edward Riseman desires to distribute leaflets and 

printed matter pertaining to issues of import and interest in school 

during the school year. He is willing to comply with reasonable 

regulations governing time, place and manner of distribution. 



ARGUMENT 

li THIS COURT HAS JURISDICTION OF PLAINTIFFS' APPEAL. 

On September 25, 1970, plaintiffs filed their appeal to this 
Court from the failure of the district court to grant their Motion 
for a Temporary Injunction. The appeal was filed under 28 U.S.C. § 
1292 (a) (1) which provides that Courts of Appeals shall have jurisdic- 
tion of appeals from "interlocutory orders of district courts ... 
refusing or dissolving injunctions 

Although some courts have held that the denial of a temporary 
restraining order is not an appealable order, this Court has ruled 
that "a temporary restraining order is included within the meaning 
of 'injunction 1 as used in..." 28 U.S.C. § 1292 (a) (1), and it 
is, therefore, an appealable order. * Alloyd General Corp . v. 
Building Leasing Corp ; 361 F. 2d 359, 362 n.10 (1st Cir. 1966). 
Moreover, the district court's order, which for some, inexplicable 
reason was labeled Temporary Restraining Order, was actually an 
order issued after a hearing in which injunctive relief was sought. 
The proceedings in the court below were in fact injunctive proceedings 
because: - 

1) the relief sought by plaintiffs in their motion was an 
"injunction". (Appendix p. 3A). 

2) the order to show cause, issued by the district court, 

stated that the hearing would determine whether an "injunction 1 * 
would issue. (Appendix p. 24A). 

3) the proceeding in the district court was not ex parte ; both 
parties were heard and defendants had over one month's 
notice (see certificate of service dated August 20, 1970, 
attached to Motion for a Temporary Injunction, Appendix p.5A), 



and thus defendants had an adequate opportunity to prepare 
. for the hearing. 

4) the order issued by the district court did not, by its own 
terms, expire within a short period of time as is usually 
the case with a temporary restraining order. 

5) the district court did not set a date to hear the motion 
for injunctive relief, indicating further that its order 
was intended to be the final interlocutory order issued 
prior to a trial on the merits. 

Other Courts of Appeals, in cases similar to the present case, 
have held that the denial of a Temporary Restraining order is 
appealable when the order is the functional equivalent to the 
denial of injunctive relief. Thus, in Dilworth v. Riner, 343 F. 
2d 226, 229 (5th Cir. 1965), the Court held that a district court's 
denial of a restraining order in a proceeding in which the plaintiffs 
had specifically requested a restraining order was appealable in 
that the proceeding was not ex parte , counsel for both parties argued 
the case, and evidence was presented. In addition, it has been 
held that where the restraining order issued by the district court 
does not expire within twenty days, as in the present case, the 
order is appealable. National Mediation Board v. Airline Pilots 
Assn'. Internat .. 323 F. 2d 305 (D.C. Cir. 1963); Pan American World 
Airways v. Flight Engineers Internat ., 306 F. 2d 840," 843 (2d Cir. 
1962). Finally, it has been held that where the denial of a tempo- 
rary restraining order determines substantial rights of the parties 
which will be irreparably lost if review is delayed, the order is 
appealable. United States v. Wood , 295 F. 2d 772, 778 (5th Cir. 1961). 



The criterion set forth in the Wood case — the determination of 
substantial rights and irreparable harm — are certainly met in 
the present case where the issues concern the denial of First 
Amendment rights and irreparable harm is suffered each day that 
those rights are not fully protected. An analagous case, Woods v. 
Wright > 334 F. 2d 374 (5th Cir.), involved an appeal from the 
refusal of the district court to issue a temporary restraining 
order to prevent a student from being denied a public school ed- 
ucation by his suspension from school without a hearing. The Court 
held that since the harm being suffered, loss of school, was irrep- 
arable and the rights involved were substantial, procedural due 
process, the order of the district court was appealable, the present 
case is the reverse side of Woods * In Woods the student had been 
suspended from school. In the present case, the student would 
have been suspended from school if he had chosen to exercise his 
First Amendment rights; Instead, the student here chose to remain 
in school and to give tip his fundamental rights while litigating 
those rights in court. The student in the present case, as compared 
to the student in Woods , certainly should not have the determination 
of his rights delayed solely because he chose to litigate while 
remaining in school. 



II. THE PLAINTIFF WAS UNCONSTITUTIONALLY DENIED HIS RIGHT TO 
DISTRIBUTE LEAFLETS IN SCHOOL. 



Any analysis of a student's rights within a school must begin, 
of course, with Tinker v. Pes Moines Independent School District , 
393 U.S. 503 (1969). In Tinker , the plaintiffs were expelled from 
high school for wearing black armbands in protest to 'the Vietnam 
War. The Court held that such expression was protected by the 
First Amendment and that expulsion of the students was, therefore, 
unconstitutional. In its opinion, the Court stated that the only 
bases upon which school officials may act to restrict the rigfit 
of students to express themselves within the schools are "facts 
which might reasonably have led school officials to forecast sub- 
stantial disruption or material interference with school activities. 91 
Id. at 514. 

In the present case, the ban imposed by school officials on 
the distribution of literature is not based upon any reasonable 
forecast of disruption. It is based upon a long standing school 
committee rule (Appendix p^ 21A) against advertising in the schools, 
and that rule applies to ;all literature irrespective of its contents 
(Appendix p. 21A, 23A). 3&t is, therefore, clear, even if Tinker 
is read in .a* restrictive manner, that defendant's rule, by leaving 
no room for evaluation of disruption,, is unconstitutional.* 



Rule 4:17 of the School Committee on its face, accords 
the Committee ah undefined discretion to permit adver- 
tising to be distributed -within the -schools. Based 
upon the response to plaintiff s's request, it is plain 
that discretion Jtitl not be exercised for the distri- 
bution of literature perceived to be political. 



This Court has, on two recent occasions, recognized that a 
student's fundamental constitutional rights are not left behind 
when he enters the school house door. In Richards v. Thurston . 
424 F. 2d 1281 (1st Cir. 1970), this Court held school officials 
may not constitutionally suspend a high school student for wearing 
long hair. In Keefe v. Geanakos, 418 F. 2d 359 (1st Cir. 1969), 
this Court held that a high school teacher could not be fired for 
using "... a •dirty' word for demonstrated educational purposes, ... 
Id. at 361. The Court's decision was based upon the principle of 
academic freedom which necessarily was the teacher's right to teach 
as well as the students' right to learn. In the present case, 
plaintiffs also seek the right to learn; that is, the right to 
learn from one another by the free exchange of ideas through the 
distribution of literature. That a school system should permit 
such activity seems not only desirable, but necessary for the 
building in which the students learn to be called "school." As 
the Supreme Court stated in Tinker at 512, the established consti- 
tutional right of free expression: 

... is not confined to the supervised and 
ordained discussion which takes place in the 
classroom. The principal use to which the schools 
are dedicated is to accommodate students during 
prescribed hours for the purpose of certain types 
of activities. Among those activities is personal 
intercommunication among the students . This is 
not only an inevitable part of the process of 
attending school ; it is also an important part 
of the educational process , (emphasis supplied). 

In other recent cases, Courts have held that high school 

students have a constitutional right to distribute literature 

within their school. In the first Court of Appeals decision, 

Scoville v. Board of Education of Jolict Township High School 

District 204 . 425 F. 2d 10 (7th Cir. 1970), the Court held 
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unconstitutional the expulsion of high school students who sold an 
underground newspaper within the school* The Court stated that 
distribution of literature /even though severely critical of school 
officials , could not be prohibited within the school without a 
"showing that the action was taken upon a reasonable forecast of 
a substantial disruption of school activity" Id. at 13. The Court 
added: 

While recognizing the need of effective dis- 
cipline in operating the schools , the law 
requires that the school rules be related to the 
state interest in the production of well-trained 
intellects with constructive critical stances, 
lest students 9 imaginations* intellects and wills 
be unduly stifled or chilled Id* at 14. 

In Sullivan v. Houston Independent School District , 307 F. Supp. 

1328 (S.D. Texas 1969) > a case similar to Scoville, involving the 

distribution of a newspaper in a high school , the Court held: 

Freedom of speech , which includes publication 
and distribution of newspaper , may be exercised 
to its fullest potential on school premises so 
long as it does not unreasonably interfere with 
normal school activities* 1 ts • " '"Vi-> 

See also, Zucker v. Panitz, 299 F. Supp. 102 (S.D.N.Y. 1969); 

Dickey v. Alabama Board of Education , 273 F. Supp. 613 (M.D. 

Ala. 1967); Eisner v. Stanford Board of Education , F. 

Supp*. (D.C. Conn. July 2, 1970). For a general discussion, 

see Hahmod, Beyond Tinker: The High -School As An Educational Public 

Forum, 5 Harv. Civil Rts. - Civil Libs. L. Rev. 278 (1970). 
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III. RULE 4*17 OF THE QUINCY SCHOOL COMMITTEE IS SO VAGUE 
THAT IT VIOLATES DUE PROCESS AS EMBODIED IN THE FOURTEENTH 
AMENDMENT* 

Rule 4*17 of the Quincy School Committee reads as follows: 

"Pupils, staff members, or the facilities of the 
school may not be used in any manner for advertising 
or promoting the interests of any community or 
non-school agency or organization without the 
approval of the School Committee. Exceptions to the 
above rule are: 

a* The Superintendent of Schools may cooperate 
in the many activities of the community pro- 
viding such operation does not infringe on 
the school program or diminish the amount of 
time devoted to the school program. 

b. The Superintendent of Schools may authorize 
the use of films and materials or programs 
where the education value of the material 
considerably offsets any incidental advertis- 
ing disadvantages. 

c. Appropriate advertising may be sold for the 
school publications." 

The Rule is entitled "Advertising in the Schools," which suggests 

that it might be limited to commercial leaflets rather than clearly 

political matters involved here. In addition, the words, "using 

pupils", "advertising", "promoting the interests of", and "community" 

are ill-defined. A student in the Quincy public schools desirous of 

distributing printed materials relating to public issues could 

not possibly be put on notice that such activity was prohibited 

from a reading of this rule. These is no reference to materials 

having to do with non-commercial issues of public import. 

In Connolly v. General Construction Do ., 269 U.S. 385, (1926), 

the Supreme Court set out the test to determine whether a law or 

regulation is so vague as to fail to give the notice required by 



the Due Process clause. The Court said: 



".•.a statute which cither forbids or requires the 
doing of an act in terms so vague that men of 
common intelligence must necessarily guess at its 
meaning and differ to its application violates the 
first essential of due process of law." ±- zT { i 

See also Cox v. Louisiana . 379 U.S. 536 (1965). 

The test has also been used to .strike down vague rules and 
regulations in an educational setting. In the recent case of 
Sofilin v. Kauffman, 295 F. Supp. 978 (W.D., 1968), aff'd 418 F. 
2d 163 (7th Cir., 1969), the Court struck down as unconstitutionally 
vague a section of the Laws and Regulations of the University of 
Wisconsin, which read in relevant part: 

"They (the students) may support causes by lawful 
means which do not disrupt the operations of the 
university..." 

In its decision, the District Court stated: 

"Neither the element of intention, nor that of 
proximity of cause and effect, ncr that of sub- 
stantiality, for example, is dealt with by its 
language. Nor does it contain even the most 
general description of the kinds of conduct which 
might be considered disruptive of the operations 
of the university, nor does it undertake to draw 
f any distinctions whatever as among the various 

j categories of university 'operations. 1 " • ./ c-" ^'i 

Just as the Wisconsin regulation failed to adequately define 

the -elements of disruptive behavior, the rule of the Quincy School 

Committee fails to specify the kind of activity prohibited. 
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IV* RULE 4.17 OF THE QUINCY SCHOOL COMMITTEE IS UNCONSTITUTIONALLY 
OVERBROAD. 

The United States Supreme Court has voided statutes on the 
grounds that they offended the Constitution by being overbroad, 
stating that: 

"a governmental purpose to control or prevent 
. activities constitutionally subject to state 
regulation may not be achieved by means which 
sweep unnecessarily broadly and thereby invade 
the area of protected freedoms* NAACP v. Ala, ex 
rel Flowers . 377 U.S. 288, 307 ZwickTer v. 

Kobta ; 389 U.S. 241, (1967). 

The Court is particularly concerned with the possible overbreadth 

of a statute or regulation which operates in the field of the 

First Amendment. 

"Broad prophylactic rules in the area of free 
expression are suspect . Precision of regulation 
must be the touchstone in an area 'so closely touching 
our most precious freedoms.' 1 NAACP v. Button, 371 
U.S. 415; 438 (1963). 

Rule 4*17 has been applied by the Quincy School Committee 
to political expression by a citizen of the United States, however 
youthful he oay be, which was peaceful and non-disruptive. The 
very existence of such a wide-ranging rule in an educational setting 
cannot fail to have a chilling effect on free inquiry and expression 
by both sttdents, faculty and members of the community at large. 

On its face, Rule 4.17 encompasses almost every activity 
which could take place in the school. Supplemental course materials 
that were selected by a teacher might have to be submitted to the 
School Committee for approval before used in a classroom. Guest 
lecturers or debates which. explore interests of different sub- 
communities in our nation which a teacher or student organization 



might wish to include in a school program are vulnerable to censor 
by the School Committee. At best this rule creates a cumbersome 
bureaucracy; at worst, a dragnet of censorship over legitimate 
school activities. 



V. RULE 4.17 OPERATES AS A CONSTITUTIONALLY INVALID PRIOR RESTRAINT 
ON FREEDOM OF EXPRESSION. 

Rule 4.17 requires students to submit material to the School 
Committee in advance of distribution for approval of content. Such 
a requirement constitutes a prior restraint on expression and as 
such violates the first Amendment. 

The leading Supreme .Court case of Near v. Minnesota , 283 U.S. 697 
(1931) established that: 

Liberty of the press, historically considered and 
taken up by the Federal Constitution, his meant, 
principally although riot exclusively, immunity from 
prior restraints or censorship. Id. at 717. 

Hear details the historical and philosophic underpinings for the policy 
against prior restraint. 



"The liberty deemed to be established was thus des- 
cribed by Blacks tone: "The liberty of the press is 
indeed essential to the nature of a free state; but 
this consists in laying no previous restraints upon 
publications, and not in freedom from censure for 
criminal matter when published. Every freeman has an 
undoubted right to lay what sentiments he pleases 
before the public; to forbid this, is to destroy the 
freedom of the press; but if he publishes what is 
improper, mischievous or illegal, he must take the 
consequence of his own tender itv." 
Ibid. 



Restraint of expression is justified only when there is a clear and 
present danger of action of a kind the State legitimately may prevent and 
punish. Schenck v. IKS^ 249 U.S. 47 (1919); Terminiello v. Chicago 
337 U.S. 1 (1959). 



65 



Tinker well expresses the applicability of Che first Amendment to 
the school environment; both teachers and students retain their rights 
to communicate to one another in school. "Mere undifferentiated fear 
or apprehension of disturbance is not enough to overcome the right to 
freedom of expression." Tinker v. Pes Moines Independent School Dis- 
trict, op. cit.. Termlnlello v. Chicago , op. clt . 

The principles enunciated in Tinker have been upheld in cases 
arising in the educational context. In Eisner v. Stamford Board of 

Education, P. Supp. (D. Conn. Jul. 2, 1970), students were 

prevented by the Board of Education from distributing a school news- 
paper on school premises. The Board of Education had a rule similiar 
to Rule 4.17 of the Quincy School Committee which required advance 
approval by the school administration. The Court held that such a rule 
was a prior restraint of speech and press in violation of the Pirst 
Amendment. The Court noted that the Board of Education has the right 
to punish conduct according to the standard established by Tinker , op. cit .. 
but that: 

"this right and duty does not include blanket prior 
restraint. The risk taken if a few abuse their 
Pirst Amendment rights of free speech and press is 
outweighed by the far. greater risk run by suppress- 
ing free speech and press among the young. The 
remedy for today's alienation and disorder among 
the young is not less but more free expression of 
ideas." Eisner , op. cit . 
r 

In Ant one 11 i v. Hammond . 308 P. Supp. 1329 (D.Mass. Peb.5, 1970), 
the Court held that prior- submission to the faculty advisory board of 
material intended to be published in the student newspaper of a state 
college cannot be required without violating the Constitution. There 
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the court indicated that the standards of the public forum must be applied in 
the educational context unless there is a showing of so much greater harm that 
restrictions are Justified. In Zucker v. Panitsc . 299F .Supp. 102 (S.D.N.Y.1969), 
a high school principal was enjoined from interfering with students' rights to 
place advertisements of their political opinions in the school newspaper. See 
aiso Brooks v. Auburn University , 296 F. Supp. 188 (M.D.Ala. 1969). 

While statutes imposing censorship or licensing upon writings have been 
held to be unconstitutional on their face. Love 11 v. Griffen . 303 U.S* 444 
(1938); largent v. Texas . 318 U.S. 418 (1943); St sub v. City of Baxley. 355 
U.S. 313 (1958), the United States Supreme Court has allowed that prior app- 
roval may be appropriate for some forms of communication, notably films which 
are ordinarily scheduled for public viewing far in advance so that a review 
procedure would not delay communication, Freedman v. Maryland . 380 U.S. 51 
(1965). Even in that context, "prior restraint comes to the Court bearing a 
heavy presumption against its constitutional validity, 1 ' Bantam Books v. 
Sullivan , 372 U.S. 58 (1963). Unlike film, leaflet distribution is immediate 
communication, particularly where the leaflets announce a political rally the 
next day. 

the school administration could not require students to obtain approval 
of their ideas before they spoke to their classmates in the halls, lunchrooms, 
recreation areas or between classes and study periods about political matters 
such as an impending anti-war rally or proposed student rights in the schools. 
Leaflets are not analytically distinguishable from that form of pure speech 
and likewise cannot be censored. 

However, assuming arguendo that prior restraint is permissible, the 
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procedures of the Quincy School Committee fail to meet Constitutional 
muster. In a proper prior review procedure, the censor must bear the 
burden of shoving the expression to be unprotected according to a 
specific defined standard, there must be a specific time limit for the 
censor's decision, and there must be prompt Judicial review before the 
censor's decision can have finality binding on the communicator. These 
were the standards established in Freedman v. Maryland . op.cit . 

the Quincy School Committee had no time limit for their review of 
4Mward Riseman's request for permission to distribute his leaflets. Over 
two months elapsed from the day Edward Riseman first attempted to cotmmin- 
icate with his teachers and classmates and first requested permission from 
his principal to the date the School Committee held a hearing and rendered 
their decision; 

The burden fell completely on Edward Riseman to seek review of the 
decision of the principal and to convince the School that his leaflets 
were permissible expression. There was no established procedure for 
review and at several points additional requirements for obtaining 
administrative review were imposed on Edward Riseman. His principal 
told him to request review by the School Superintendent. When he did 
that, the Superintendent, Dr. Creedon told him the request must be in 
writing. Although Edward Riseman submitted a request for hearing on 
May 1 to Dr. Creedon, no hearing was set. Plaintiff contacted an 
attorney who requested a hearing in writing on May 19.' The School 
Committee responded on May 26 by demanding parental consent before 
setting a hearing date. When this was promptly supplied on May 30, the 
hearing was set for June 17. There was no showing by the school/ of 



facts Justifying suppression, although such an evidentiary hearing is 
constitutionally required by Preedmsn and Tinker . 

• Plaintiff was advised by letter on June 18 that permission had been 
denied because of the Committee's policy prohibiting the advertising or 
promoting of interest of any community and that the denial was not 
based on an assessment of the materials. There was no other explication 
of the standard applied. The Supreme Court has voided censorship which 
applies Insufficiently defined standards, Joseph Burstvn. inc. v. Wilson. 
343 U.S. 495(1952). .At no point in the procedure was there provis ion for 
Judicial review, despite the fact that plaintiff was prevented from 
exercising his right Of expression. The absence of Judicial review as an 
integral part of a censorship scheme alone is sufficient to void the 
procedures.* 

The inordinate delays, the Uncertainty and burden which plagued 
Edward Riseman and prevented him from communicating with his school- 
mates illustrate the dangers of a system of prior restraint; 



♦This is not to say that a School Committee cannot 
protect its legitimate interests. It could, in an 
appropriate case, assume the burden of establishing 
that the expression is unprotected and seek Judicial 
determination in the State Supreme Judicial or Sup- 
erior Courts as authorized by Massachusetts General 
Law Chapter 214/ Section 1 and Chapter 23 1A, Section 1. 



CONCLUSION 



For the foregoing reasons, the plaintiffs respectfully ^submit 
they are entitled to the injunctive relief sought in the complaint.* 

By their attorneys, 

: MICHAEL ALTMAN . 



Boston Legal Aasitahce Project 

474 Blue Hill Avenue 

Dor che s te r , Mas sachus e 1 1 s 021 2 1 



CAROLYN R. PECK 
Center for Law and Education 
38 Kirkland Street 
Cambridge, Massachusetts 



*>*te - _ Attorneys for Plaintiff 



* Plaintiffs request that instructions to the 
District Court include directions to allow 
plaintiffs to proceed in forma pauperis con- 
sistent with the Order of the Circuit Court 
(Appendix 35A) $ 
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the rasi ORfitrar 



EDWARD RISEMAN ET AL. , 
Plaintiffs; Appellants, 



SCHOOL COMITTEE OF THE CITY OF QUINCY ET AU , 
Defendants, Appellees. 



Before ^RICT^ Chief Judge, 
McENTEE and COFFIN; Circuit Judges 



OMJER OF COURT 
Entered on November ,3> 49*9 



This cause came oh to be heard on plaintiffs' appeal from the district 
court's failure to grant the ^ temporary; injunction requested, pending a 
decision on the merits, and after hearing it is; ordered and decreed as 
follows: " ; 

Pending final determination qf this case, or until further order 
of -this court i the Q^incy Public Schools shall not enforce a regulation 
;pr<^ibiting absolutely the distribution on school ground, which includes 
\rtthin the buiUi of; leaf lets , hrochuresi ojt other 

witten forms of expre Students shall have t|ie xight to engage 

in orderly and not substantially disruptive distribution^ such papers* 
provided that neither the distributor then 
engaged* or supposed to be engaged^ in classes, study rperipdsv or other 
school duties. Nothing: in this order; shall preVeht the principal of . 
any school f rom; promulgating reasonable rules setting forth in* detail 
the tibes, places within the school, and manner that such matter may be 
distributed ;,_ ^provided? that no advance approval shall be required of 
the content of any such paper. Ko^eyer^ the principal may reouire that 
no paper be distributed unless, at the ; time the distribution commences, 
a copy thereof , with notice of wh^ it is being and/or ia to fee 
distributed, be furhi shed! him, in hand :*lf' possible. 

;By the Court::; 

DanC HI, Gallup 
- Clerk 



A True Copy 

ERIC 



CIRCUIT COURTS SPLIT ON" PRIOR: 
RESTRAINT OF HIGH SCHOOL NEWSPAPERS 
AND POLITICAL PAMPH LET blSTR IBUTION 

RjxmYri k School Committee of Qui 439, 
^2d^148 (r$t Cjr. ; Man i11;197J); 
Eisner v. Stamford ^Bo^:^educaihn^AiO:F[2d^ 
80i(2nd Cir. f Mar. 5 f 197J); 

These?;twq, recent cases involve school officials' 
attempts to - impose pr For restraints- upK>jh Student 
^P^ion .within^ public schools. .RtsefMn'^con--' 
^.emn« such.restraint; £/Wr,\while;paying horn 
to the - precious nature of the-FJrst • Amendment, 
goes far toward emasculating, it in the crucial 
forum ofl'thesch 60L 

In -R iseman, :ai junior, h igh^school studeri t was; 
iprey^ta^ 
sAoqVanantrrw^ 
oFRights/'H^^ 
Gommittee^to mak 

evasion ajxj : -months of delay. , permission was 

denied: on the^bast^ 

in -school distribut«ph:oi?mate^ ts. 

The isLudeht; sued^tn^ederal fdisfrfcncpurti arid 
:thecpumrestra^ 

-fehligXiyith order ^distribution on school premises 

outside the school buskfings. [n the belief that 

some minimal exchange of Ideas is desirable 

tv/f^/fj; f as vyel]:as; without. = 

plaintiff appealed: 1 ObservMirg that [ts>task wasthe 

" regret tab jy hp ;lg nger r.o ye] ~l [6jrfe); 0 f ~secu f ing :t He 

ejceirise of First Amendment rTghts of students 

against lunresjncted: encroachment: by school 

auth6Y_rtles. ,< therCourt 9* Appeals ^reversed- the 
lowe^ 

include hgn-disru^ 
?yMSings. Aithou^ 

- Not h ling'uiteth 1 jsrorde^ 
Jxincipal of ,3 ny, school ■•frpni-*jStd m 
mulgaUng^ -reasonable | rules -setting; 
* - 'forth in* detail -the^times #J places within 
the school, and? manner that such 
" .matter* may^be distributed; provided ; 
thati no> advance^approval shalp be 
required; of the ^ cphteht of any^such 
paper, ;Hpwever, ^the ^pnncrpaL .'may. 
^require ?that ho -paper be dis|ributed: 
- unless, af ^ 

tif3:i^comm2nces. n?copy,a 
hoHce oTiwhere^ru is belhg ahrJ7br*4$*to : 
the distributed; %e ^ furmsheti^ him 
ha hd M\i /possible. !( 0 Wer^of.^he'Court;. 
-November* 3t ^ 19M. ? PJted^inibpinioh.. 
4i91B2dl1^y^^npte^2K 



£/wer began much the same asRisemah: high 
school Mudents aaempted to distribute ^student 
newspaper in school. Although there was no 
evidence of trouble, school authorities stopped the 
attribution under a rule^prohlbitihg -usmg pupils 
for communications." Eisnerv. Stamford 314F 
Supp. 832. 833 (D. Conn: 1970). the-students 
suecl> m federal district court. June 23 1969- 
thereafter <N6y. 18. 1969); the School do rnm it tee' 
scuttled the no.c6mmun»cations rule and brought 

♦forth some slightly more cosmetic regulations 

summanzed [as follows: 
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;H No student may "distribute' 
written matter on school grounds or in 
school buildings without ;pr.or ab- 
provalof ^ 

^Material shall not be approved if; 
''either byJtscdntffnfor by the man 
of distribunqh itself." it^interfefeswitH 
the proper aM orderly; operation of 
-the school, will cause violence or 
disorder. -'or will cohstiiutean invasion 
of the rights of others ' (emphasis 
added]. ' '"' 

Ths districrto that these regulations? 
were overbroad and; constituted; an invalidipnor 
restraint 60 student expression. Moreover, no 
3d?Sy a ! e P'9^u>aj safe^ards mitigated the 
dafSlir 5 pi ^nsorshjp. It was;nbt . clea r to whom 
the .materials had to be? submitted [ for approval; 
: *here ; was: hp definite time wTthin wKich a decision 
\h^ £ -"5o^^-ni^e^:n6Yr was -there any- right to a 
Rearing itOffJe terminer 

nor any fight : to appeal./As in Risemah.iihe dfstrict 
court concluded: tj m; school; rauthprities could 
re^u)ate/the^tim^ 
Hon of written>^ 
•advance approval of: t^ 

view misconduct- could be^ punished? -through^ 

normal sc^hool discjpji 

occurred 

not, just 1 f y , p r id r ; ce n so r sh ip : 

. . . the risk itaken ^ 
First Arne^ndment 

and :^ press isr outweTghjwf by the far 
greater risk run by suppressing :free 
speech rand :press among the y<5uhg. 

-Eisnehy;?fa 

4up^832; ^836 (D-Conri. y^7Q). 



\nz Eisner 0 the -^>C|rcuiriC6urt^*-«pittK. 
mcdif ied the distf ict^cbiirt's order, and. aVmpd- 
ified.aff irmed;Thi$ modification was so compete 
^weyer r that;itamo^ 
district court, theiregulation was upheld against^ 
charges of overbreadth, vagueness and prior re . 
stramt^exapt that: the wor^yistrlbution^ had to 
be changed; to "suKtantiaMdistriW 
*u<ie an exchange of notes between two students 

^Citing JTipker * ;0tf 

ScAoo/ ^^^»3 503;;514 (1969); which: 
said in dicturn that shi^;a6tMfiK^^'$r 
prohihited; if school authorities Reasonably for^ 
cast substantial disruption. (emphasis 
addedL the Eisner court held that the School 
Cpmmittw regulation embody 
arxJ wal therefore lawfuli The court further found 
thatany; vagueness or over bread th in the ph rase 
"invasion of the t ghts of other*' ^ which, in the 
counts words, "is not -a i-*thbfa\.&&ify4& 
precisenessl* ^ was sqmehovy cured by ^ni - fact 
that "the statement does not anempt to authorize 
punishment of students who publish iiteraiurejhat 
urjder ^ policy^ may be censor^ by school 
officials." This almost seems to Jmply trwt the 

court is inviting ^stu^ents-.td^vioto the regulation. 
/ "r x ? ^^P^ss*!? school off icials do not 
intend to punish students who violate it? 

faithahat school officials wo^^^^ 

t^ionaflyV hp matter hpw fa£ially ^dlrfheir 

r^uiationsjr^^ 

^rKJu^ wxh^t^pc to/ rtuden^ 

^^r^:themiBly«3 

Although the policy does hot 

s^c^ 

be either 'material' of ^ 'substarit&i* as 

P°^\WOMjd] j new contemplate the 
futile afc welb as uhTOhstiyutional 
suppressions of matter; that would 
create pn^ disturbance. 

Contrary t^^ 

schpql of f icials^ih this very case had attemptedltrW 
futile ia^s;u^ 

deryf paper when there was no ^ 
slightest disturbance: the illegality 
pr^ssion had; 
wpr^eKhovy "futile 

took students bvef a^year to obtain renefcaftif 
filing suit; Doubtless some students had already 
graduated, arxl tirrwly o 
6n?jssue>h# 

delay had occurred in /?/Wmah. It is tr^ 
;than .the exception where students are ^^f^ 
vvage legallbatt^ resort to 

the difficult and cumber^ 
courts. 



The ; Court of Appeals agreed with the District: 
Court that the regulation was procedurally defec- 
tive. It disagreed that a hearing should be required, 
however, because hearings would be unduly bur- 
densome on school officials, and unnecessary since 
the authorities would have to justify suppression if 
students chose to litigate* WhattHe Court fails to 
recognize is thaferhost: students never litigate and 
are simply silenced by the plenary power which 
school authorities exercise over their lives. Indeed; 
even in rare cases where students do initiate a suit.. 
j?- s !t Pft?!! pi piarginaj relevance to what occurs in 
the school each day. 

iTlie ^decision i -thus leaves students with little 
protection against arbitrary suppression of unpop- 
ular --or, minority: viewpoints - the natural and? 

overwhelming tendency of those Jri; official 
a<jtfK>rity. [See, e.g.. John Stuart Mill.- On Liberty 
129 (Liberal Arts Press 1956); Emerson. Toward A 
General Theory of the First Amendment. 3-15: 
Abrams v. United States. isoHj^S: ,616 (1919)? 
(Holmes, J., dissenting)] . It also makes hollow the 

-irorketjp^ 

Hope of the positions taken by the two 
coum # /7/serna/i will predominate. 

Attorneys for the plaintiff in 7?/seman were 
^^^j^Ltman* Borion 

Mas^cHusitts 

W12lKandEC»or^ 
a^ Ed iKatjqrv." 

Attorneys for the plaintiff in F«r>er were Alan 
H: L^ine. c^ 
:Fjfth^^^ 

Silverman and Stephen M. Seelig, 25 Bank Street, 
Stamford/Connecticut. 

Jeff rey Kobrick 

FOofNofis 

* The pj«!flt iff !:m6y«d Cfdr/» - -^ffn^orary ^ In! unct rbo t h : 
district courtiin order to tr^r a prompt hearing and at 
the seme time avoid problems that sometimes arise in 
attempting to appeal the denial of a ''restraining'' order. 
Undtri28 U5.C: Sy 292 (a) < 1 ) Courts or, Appeal s have 
jurisdiction :of appeals from ''interlocutory orders of 
district^ courts . . .refusing or. dissolving injunctions' 
: {emphasis added I yjn, fj*?*** CotiVt of Appeals held 
than j t<£ had jurisdiction of plain tiffs appeal because a 
•♦hearing" had been held below ^and af^prelimihary: 
injunction" apih$t^in»^ 

tion denied. The hearing had consisted of plaintiff's 
aHadavit and oral argument of counsel in chambers. The 
Court of Appeals thus takes a liberal viaw of the kind of 
hearing that will allow imfT*diete appeal in an injunction 
case involving Fim Amendment rights. Those rights could 
have been irreparaWy damaged by delay following .n»d«- 
quate relief at the district court level. 



The procedural modifications required by the Court 
were the designation of the specific person to whom 
materials had to be submitted and specification of a 
definite snort time limit for decision. ~" 



UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 



JON EISNER ET AL., 



v. 



Plaintiffs t 



CIVIL NO; 13220 



THE STAMFORD BOARD OF 
Mucatiot j^AL.^ 

Defendants 



MEMORAmm OF DECISIOS 

JKe parties Across motions for suinmary judgment present the question whether 
a student newspaper may be clistributed in a public high sc^l without the hecess^ 
ity^f it frein? ^ its 
contents., 

The pertinent facts are t&disputed . the -plaint if f s ? students at Rippdwam 
High School, a public high authors ^ ahdi 
pubXishefs of an. independent mimeographed newspaper entitled "Stamford Free Eress;^ 
The newspaper is printed} at the students * expense and expresses their views upon 
current controversial subjects. Three issues of the Mw^ 

beyon^school ;l^i£s. i^thbut incident. After there was an attempt to circulate a 
fourth issue qn^s off icialsy named defendants herein, warned 

the students they would be suspended if the activity continued* In existence at 
the time -was a regulation passed [ b jr the Board q£ ^ fusing 
pupils for comunications^ When negotiations between the students and, admihistrar 
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t ion failed to resolve the dilute, this suit was instituted on June 23, 1969* 

Thereafter.,. on£N6venber 18V 1969 ^ 'the rBoard;iof Education restated its policy/ 
oi^ the rat te^ v 



Distribution of: Printed or Written Matter 

The fo^ 

freedom ;6f expression tandf: crea t iy i ty by- i ts 
s tudents ^siib jec t to the :f ollowing limi ;ta-:- 
tions: 

No per ^ 

fpr&telfc 

grounds 6j£ any :school or ^in any 

iSCh^ 

but ion of; such ^ M^e 
fprlqrr approval^ 
istratipn. 

In- granting, of denyingrap 
guiSe^ 

_*No^ ra 

vHi ?b r ®it^ 
- " - ' b y t h e 

f Itself will in fcef f ere with the^ 

:jpf pper ^ and: orderly -6 
idisciplin^^ 
cau§|rvioK 

-t^^^g^ts: of jpthersv 

The; plaintif f s contend: this; regulation confcrayehes the guarantee of freedom of 

speech rand J pre The--det$ndu^8.i:^M the other hand, 

argue that tthe regulation isyk valid ^era^ to 

impose; {pi iqt res traint s oh^the tcqnduc t. of school child 

At ithe pBt se t: it is important to stress what is- not contested; in this lawsuit < 
The (plSintif f s= acknowledge that ihe^schoot aut±pritiesn^ indeed must at 

t imes * cpntr ol the conduct of s tudents . To this end the administration has the. 
;ppwer>and- 2 the duty to pf omulgate *ule guideiine|- for their 



for their; applicatiori. More specifically with respect to this case,, the plaintiffs 
concede the defendants possess the authority to establish reasonable regulations, 
conpeTOinig; the time, exact place in the school, and the raajraier of distribution of 
the newspaper, and - :tp insist that each article identify its author. 

^Moreover - 9 the plaintiffs do not challerige the Board f s power to issuer 
guidelines For example, they dp 

hot object to a prohibifciphr of obscene or libelb^ They further recognize 

that :;the Board has tfee duty to by the student , in class or out of 

£fc i which for any reason - irtie ther it stems from time, place ^ 
%fef tally disrupts classwrk or Involve^ inyasidn of the 

f ights of others i * . . -. " f inker; vv 3tes 1^ 393: U.S.. 503, 513 

(1969); 

The only issue ^f ore the Cou^ the; 
requirement that the content, of the literature: b^ sutaitted to school of f icials for 



appr pySl^ pf iot/tp dis tr ibu tioiiv 



/ 



IIX. 



Viewing the reguiatioh -in; ^ question-: solely oh its f ace y it seeans clear to the 

Court that the reguiatiori: is a classic example of : pripr Testraint of speech: and 

press; vAich '^y&^QJfc^ ?the First Amendment . In Near Jn Minnes 6 ta t 

283 U.S. 69£ (1931)^ the Supreme : Court st_ate|l 

The questicm is^hei^ 
authorizing: ~ such proceedings} in 
res tra^t of p^ 
^thr the icqnc^ 

(the press as his tor ically^ conceiyed 
and guaranteed. In determining the. 
extent of the /const itutiqnal protect 
^tiqnv ifc ;ftas ^Be^ cgenerally^, if; hot 
uhiver sally, cons 

±h<|: :cU.ef purpose q£ ' the igt^fanty ;to? 
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pr even t: fpr ey iou s r ire s t r airi t s up oh; 
ipublicatibh.. The struggle in ^|nglandY 
directed? against the- ligip^^iVe p6w|t 
^of jtfie licenser,: resulted; in irehunci^ / 
;atripn^^r-:tiie- censorship of ? the;:pres§ y 
The liber %y :>d§emed^.to- bi ^aWishei / 
thus idescfite^ * 
"'-^g-^iterty'*6f'ifh6 press^ is indeed' r 
essent ial -to; the nature; .of : k £ ree^ 
state; but "tbiSvoou'i-sjfs' in iayirig 
no previous restraints^ upon; p\ibllcar^ 
:tions^- and 7 not in freed ofe from icehsure 
;f 6 r e, ^r imihal ma t te r- wherij ;p ublishe d . 
=Eyery/:f f eemh :fias^ an .und^ 
to ; lay ^at sen t imeri t s\ :he ; plea se s be^ 
for the <^lic|L ito fo^^^^/ls ^o 
^destroy, ;the fr ^edo fe of -AKe^p^ssr-lirut-- 
%f: i^jpiiBli^^^ 
mischi^ 
the ^consequenc 
v t the ^distinction w 

cp6int|d^out |fetweeri: : the;-extent.- ; of £he 
tfreedpm>witte 

^thag* ^ -^Herey z0: 

^disori -:saidi. = ?ll ^he ; Jgrea t anS: es seSi t ial; 
^ightsH^ 
legi^l'a^ 

ambition^; "/^ey ;afe^secur^ 
*- ^paramount Ao- preroga tive , ;bufc by iconsti-^ 
tutlras j|a[f^ ^his^sec^ity 
of: the; ff reedofcqf the rpf ess? retires that 
it; ^shquldlibe: ^ exempt fnpt iqnly/(f rqm>;prWipus; 

~— ^eftrifst 

Britain^ fbut from legislative^ res|raiftt 
ralso;*? 1 [ --. .-a : % This ; -icpurt jsaidV in^Pattersofc 
v> JC61dradov 205^ U>S. ;454;, 462 : ^Ir^ the 
f lil^ ; Place ^ "ith^ such? 
cCpnSstitfftip ^royisiohs is 'tonprevent; 
*.all /|uch> previous r upqht;publir 
*ca tlpns if ih^:been>^pr act iced by fp ther : 
* --_ - igpyerhments j ; and^ theyy do>no t .prevent ^the 

subsequent; punishment of such, as may: -bef 
deemed, ^contfary/ -to the; .public^elf are 

-•; ' 

283 ^UvS^/at 7l3-r7l4., 

The; Court then further confiffi«i| -ttet : ..." [L] liberty of the press, historically 
considered and taken up by the Federal ;C_q^ although 
nqt>iexclusiy^ iipuhity frbm previous restraints or. censof shipV ,f IdV. at 71$ V 
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See also Lbveil y,; GrijFf iri ^ 303 UiS^ C1938W 

Although; no case precisely. on point has been found ,. ; several recent rulings, 
give: strong support to this Court's opinion. In Antonelli v. Hammond. F . 
^— (D " Hass « Februar y 5, 1970) , Judge Garrity in a reasoned opinion 



held that the prior submission to a faculty advisory board of material intended 
to be published in the student newspaper of a state college cannot be constitu- 
tionally required. In Zucker v. Panitz. F. Supp, (S;D.N.Y. 1969), 

a summary judgment was granted enjoining a high school principal from interfering 
with the right of students to place advertisements of their political views on 
the Vietnam conflict in the school newspaper. And; fe arooks^v^uburfe Uhivers i fry . 
296 F, Supp. 188 (M.D.Ala. 1969), the court observed, at 196, that: "...(t)he 
State of Alabama cannot, through the President of ^Auburn i Un^ve^sity^ regulate the 
content of the |deas,:students -may :heafti. To do so is illegal and thus unconstitu- 
tional censorship in its rawest form." See .also SUlMvan ^Housjoh jfedep^hdent. 
School District. 307 Supp;. r i32£ {( SvDVTex 1969 )W 

IV. r ,-. 

The rfigHt Pf students: ^o^ffeedoin ^i'^^resStjmyAc^^ if not Absolute j 
^^i^SRe^tiP^* ^^.^^^^-^^^^r^t^ speech and press, 
Bantam Books v. Sullivan. 372 U;S. 58, 70 (1963), may be overcome "in carefully 
festf^ Tinker v. Pes Moines School District, supra Affc- 513j 

Schoql t^liniitfA^lonjs of necessity muse ; have wife: t&t&lide.- in, f ormulatihg rules 
and guidelines to govern student conduct within the school; If there is '% 
specific showing of constitutionally valid reasons to regulate their speech," 
111 If 511 ,. students must conform to reasonable regulations which intrude on that 
freedom. Free speech is subject to reasonable restrictions as to time, place , man- 
ner and: durations Mi at 512r513.- :See also Shu^li^t^y^j^^i^ 382 U;§7 _ 
87 (1965) :; Cox v. Louisiana t 379 ft. S. 536 flQfiSV. 
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the : /present case, the defendants produced a scintilla of proof 

which would j ust ify tfee infringement of the students 1 constitutional rights to be 
free of prior restraint in their i^i tings. The contents of the issues of the 
"Stamford IFree Ere are infinitely less objectiraable 

than; the "underground nev^paper ^Grass Highf M involved in Scoville Board of 

Mh£|4^' r-r— 2 * & Ci ** i?7p)j, and^the personal conduct and attitude of 
the p iaint if f s herein have^ been Ucqmneiul ab le . 

Mbreqver , even assuming the defendants carried! their burden and demonstrated' 
the necessity for prior restraint, the regulatidris provide none of the procedural 
saf eguaf ds : desi.gned; to obviate the dangetsj joi a ^censdrshipK tern Freedmahvv^ 
M^yl^n^ 380 UyS. 51, ;58 (1965)^ C^ Pbwe v, Miles > 407 F.2& 73v 84 (2 Cir. 

Among > other things, the regula not .specif y the mara^ 

tHe exact party: to --ifaam* the material be subMtted , ;time wi thin:, Which, a 
''4ftcisi^=*|8fc be: rendered^; nor do they provide for aft adversar any 
^typ? or fotv^^ght { # appe^ 

i?ip*life- the Court is cqnitf^ rreaspnable regulations; ^ 

prev^|:\to K - ? prey%6: distfrfb^ ^ .p^pp^p, High School and at .the 

same time protect the rights of the ^ plaintiffs^ 
new|paper» ^he Board of : :Educatiqft^h duty undeg the 

right under Tinker^ :C6\pimi"ih- 11 conduct by the student ^ :ia.^cU88^§r':ratl of It * 
vrt^hfifor any reason, ¥ whether it ;stems^from time j,,placex of tj^ of ^^^iot r 
material^ classwqfk or involves |ubstantiat 

rights of others i M Tinker at 513 V But tM^s fight , antf 

pf ior^restrj^nt ; the} risk taken if & f ew abuse their First itoendment rights of free 
speech rand press is outwi^ed^by" the f af e gf ^tet--i0fL^n^ suppressing ^f fee 
;speech>and" --press- among: the young • Cf. ^imfaigjjte^ jCKicago^ 331 V\S. 1 (1949) . 
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The remedy for today's alteration and disorder among the young is not less but more 
free expression of ideas. In part, the First Amendment acts as a "safety valve" 
andi tends to decrease the resort to violence by frustrated citizens. See Whitney ■ 
v. California, 274 U.S. 357^75 (192*). (Brandeis, J., concurring); Abrarnsv. 



;. Emerson, 



United States, 250 U.S. 616, 630 (1919). (Holmes, 
T ° Ward 8 General Th60r y of the- First Am,ndment 11-15 (1967). Student newspapers 
are valuable educational tools, and also serve to aid school administrators by 
providing them with an insight into student thinking and student problems. They 
are valuable peaceful channels of student protest which should be encouraged; not 



plaintiffs* 



Accordingly, for the reasons stated, the Court hereby grants 
mot i cm it or surawaf y j udgrcnt ; 

•^^ d at New Haven , Cohheci tcut , this 2nd; day of July, 1970. 



Robert ^aapano 



United ! S^tes^D^tri^; Judge 
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Steve S chneid er 

68 Wes;t Waliiiit Par* 

Bos ton , :MA, 02*l£ 

!Dear Steve: 

for M we " nders t tand y° ur Probiea, you wish to have an assembly 
it* fc he purpose of presenting information about the workings of 
the draft opportunities for alternative service and tne law of 
conscientious objection, subsequent to an assembly arranged bv 

infor^M 1 in K WhiCh ° f the ar'd Lrc" presented 

information about opportunities and- careers in the armed forces 

In: bur considered opinion;: 

N ° legal Problems are raised by your request or by an 
invitation to speakers for orderly assemblies or meetings what- 

- f V V -I 8 , , ° n thiS sub ^ ec t guidelines of the Commissioner 
sLf e ^° n ; ? 6il V * Sullivan « (attached) are applicable. They 
liSls^t t?f :t«chets dp,Mr^e f their constitutional 

S 4 % lh0USe 8ates ' Particularly when First Amend- 

KfJ rl eXpreSsio L n and assembly are involved. Under topic 
sibJilrv f 'r " otC that teachers are given particular respon- 

se 11 it; y for ex P° sin 8 students to the expression of differing views 

able ^Lni^Jon^f SCh0 °\ department or headmaster may make reason- 
able regulations for speakers and assemblies, it is beyond their 

first amendment rights to learn, express, or assemble. The primary 
JJffrU SU f 3 Justification would be disruption «*f the educational 
%m**** Your Pr°P°sal "ems rather to enhance the educational 

- . f' } , In y° ur Situation, where school authorities have already 
organized an assembly for the presentation of information and 
views on one side of the issue of the form and conditions of 
infn^? 0 ^ count ^» P^sentatibn of differing views and new 
information is not only permissible, it is a matter of fairness 
and e< * ual * ime ' We believe that a reasonable request by some 
|f|H?%f and students for such an assembly could, not be refused 
without significantly impairing ycur First and Fourteenth 
iXftK . r,W^^i- T he Commissioner's guidelines (6) specifically 
note tha t In cases, of controversial topics or speakers, pre- 
" ntatio S s h° ul d be balanced in terms of existing major points 
of v f eWi . . F «rther, the federal c:our£s : .deiffc iwirthrfitchris'stfes 
m the context of universities arid; shav* Sound = thafc ifRegula t tonl 
ma y not be us ed to deny either the speakers or ,the listeners 
equal protection of the laws by discriminating among speakers 
acc ?^ in f . ft * he orthddqxy or popularity of their political or 
soc*a| views . (Bro 6 ks, Vi Aub urn Uh iv I rs|| v F. Supp. at 494.) 

! ch °^ Iff* 11 ! ti6hs rgt r ifij^^iame^men t expressions Aus t b e limited 
to housekeeping matters such as scheduling, ^semah ^. Quincy 
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School Comin g 2d Cist Cir • March 11, 1971.) 

4) We therefore conclude that you are within your rights 
and obeying: your responsibilities as teachers to request, with 
students, such an assembly; and that if such request makes pro- 
vision for order 1> assembly, school authorities would be ex 
their authority if they refused to make time and space available 
in ;these circumstances^ 

Sincerely* 



" Carolyn^ Peck 

Stephen Arons 
Staff Attorneyi 



P.. *c 
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-Sister Stella 
Eon tb 6 fine Academy. 
930 Brook Road 
Milton, Massachusetts 

Deaf Sister : 

. Nancy Fleming, a senior at- Fontbon^e Academy., has asked m- 
to.write you concerning her constitutional rights to publish and 
-distribute literature in the school.* She is an editor of the 
school magazine Ellipsis and wishes; to publish it free from school 
censorship; She has also asked whether she may distribute a ' 
student newspaper inside the school. ' 

In my considered judgment, the First Amendment of the Con- 
stitution protects Nancy's fight to publish and distribute in 
school both the magazine and the. paper. School officials have 
no legal authority to censor the content, of the magazine or 

Sn^h 6 i ^ 6hib - PUb ^ Catl6n ° f -y idea, no matter how 

unorthodox or unpopular those ideas may seem. Only totalitarian 
societies seek to silence ideas or thoughts which displease those 
m authority. Such suppression is, of course, anathema to a 
democratix society. ; 

Several recent federal court cases have held that the First 
iendhient applies to students in school,. In icdvi$H^ ^Boaf d^ 
: Education, 425 F.2d 10 (7th Cir. 1970), for example, the federal 
>urt fuled that severe criticism of school officials published 
' students in school was protected expression. (Scovilie held 
that students publishing the materials could not be punished or 
disciplined for exercising the^ ^ rights). 

And recently, the highest federal court in New England ruled 
school officials may not require that materials containing 
student expression be submitted to school officials prior to 
itheijr distribution in the school (although school officials could 
require that they be given a copy contemporaneously with the dis- 
tribution). Riseman v,.- Quincy School Board. 1st Cir. nr. of 

*m&**- ww<m -mm r- - ^— • 



-The right to publish and distribute student newspapers may be 
limited onl y by reasonable regulations as to the time and place of 
its distribution in the school. However, in Sullivan v., Houston 
Independent School District, 307" F; Suppi (S.D7 
c ° u rt indicated that tfivial disruptions of sch 



Tex. 1969), the 



coul L J-naicacea cnac trivial disruptions of school activities will 
•^§f |ttS*.a»- _f$Mo% of ficials in interfering with th^or|erly>istfir 



- 'Pf student materials . In Sullivan , school officials attempted 
to. expel two high school students for distributing "Pf lashly te", 
a; Newsletter which criticized school officials. They passed out 
copies in the halls of their school between, classes, at a local 
s happing centef and at other commercial establishments. There was 
spnie evidence that the newsletter disturbed the -classroom in 
Mpttof ways: students left copies in the wrong places, a few students 
yete. caught reading it during class and teachers, were often corW 
fisca.ting copies. The Court ruled that 1) the school had no business 



tttemgtirig £6 regulate of f -campus a tudent activity, and 2) the 
on-premises activities inyolved such little interference with 
the^ that disciplinary action against the distri- 

butors was unwarranted . Scbville v. Board of Educa tidn » supra, 
presents an almost id en t i ca 1 case. Au t ho r i t i es a 1 1 em p t ed to take 
disciplinary action against two students for in school distribution 
of "Grass kigh", a newsletter they had published elsewhere. The 
rederai court for the Seyent^ held that the distribution 

was constitutionally pro tec ted ac tiVity : ind school of f itikli- could 5 
not restrict it in the absence of proof that the action would "sub- 
stantially disrupt or materially interfere with school procedures 

It is true that your school is a privaite rather than a public 
school . for purposes of constitutional r equirements, ho 
this should make no 4iff eren?§ * Education is , under Massachusetts 
law, compulsory; and since childreri are required: to attend schpol 
by thp state, the state has necessarily implicated itself in their 
£5chpoling. The parochial schools are carrying: out a public fimctio 
and: are theref pre no; more JfreeMtp di^ega^ re-r 
quirements; in the free; speech area^ t^^ 
for example , the cpnstit^ 

crlmina t id n . See BUrtbn ^^tW^tining tbtl: JPif t^n^^thbrity^ 36 5 U ; S . 

296 ™^ 

-Fuf^h'ermor-eY. the Supreme Court shas-:be*nr:.pafet 
inn^ ther iights of free speech In ;^ 

: pri'^t_el'y- pwnedv iri ^entt^^ similar to itheir f Ubllciy/ con 
^f^Kted: pp^te^ ^ree; speech^ is: ;prptefetlt4 ^ See; 

flarsfcjfe; Alabama , U:>:S;> 501 ^94^) ?:^priva tel^ ow^d cp^piny 

to wn)?r Fo odGEmp Id ye es aUnlo n ^ >L6 g ah Valley Fla zsg 391 feS .i 308 
<3L?9j6j8r> • The ^cpuf ts regard ^r^^sp^ctT 

that they will no t -suffer ifts abr idgm^ the f orum* 

otherwise appf^opf ia te, happens to l>e; ^rl^ra tely owned>: 

In cbnc^lusipn * the righ t to; expr^s; a ^ellel or a point of 
view la ^ves^en^ial to dempcratic -. : goyer.njien&;. The: \exerc^aie\:0~f: this 
jllght should adults t particul^ in school. 

The: nation; pannot eafpect its ;^p^ng jc^^e|is: Bp^ : con^-&n^-fu^y, 
to the workings of the .demop (have been taught only, 

itp iparrp±; their ^eachers;^^ Nanc^*^ ent^ 

jby 111- those interested :in prpy^ educa^- 
tlbhal ^xp;erlen£es^ 1^ 

Sincerely yours * 



Jef frey Wi kobrick 
Staff attorney, 
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II. PERSONAL RIGHTS 



fNe w: York * 'New: ^6rk3l 0010; 



Aprii, 1970 



WmORANDUM ; 

To: Affiliates 

From:: Legal pepartment 

Re : Class: Ac t ions in Civil tibe r ties Cases 
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IV ^Introduction 

We have become increasingly aware that our litigational efforts to 
defend and advance civil liberties are often hampered by the difficulties 
of enforcing a new principle which we have secured in a particular lawsuit. 
We succeed in establishing a precedent which is then ignored by similarly 
situated officials who were not parties to the original suit. 

#us i for example, an affiliate takes a case involving a high school 
student suspended for violating a rule or order prescribing "reasonable" 
appearance. The litigation is successful, but it only involved one school 
principal or district. While the favorable decision is theoretically 
stare decisis within the judicial district, it is a binding judgment only 
as between the parties to it. When the next student is disciplined for 
■HWappafa^e^^SbJ; the same school official (though .more; probably by 
a different in another s^ 
^it^gltipn:^ 

This memorandum urges utilization of the class action device, 
provided for in Rule 23 of the Federal Rules of Civil f r6cedure,^as- ai 
•method of insuring that civil liberties victories will not 1>e hollow ones. 



*. For example, the Illinois affiliate won a long-hair suit, then discovered 
that despite the favorable decision other schools continued to discipline 
^students until a suit was \brought against their school. ;Minutes of the 
November 6, 1969 Meeting, Board of: Directors, Illinois Divisibni ACLU. 
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fte memofand of :#Ke .plaint fif £% (of "^uhixVate^l-Vy 
class action, and I combined^ use: of the defendant's class action in: 
certain kinds, of situations, (though tHe memorandum .■focuses on hair and 
dress,, the class act ion. device*,- of course ij/has wider application;) 

The civil rights mpyemene has made -ie#|ep^ye/:use-t'pf the t-rstiitibtiaV 
^plaintiff ,: s; class action as for example, in^bringing^a^ classsiuit on^l 
behalf \pf alt black, school children in a particular area against, the 
official or body 'iesp.msiblBi for that area. In^suck a. case, securing . a; 
judgment on behalf of the class against certain , defendants provides 
effective -relief if the deien.4.aht refuses to -.cjOTply/,wtth.-the;. 

: €f9^9 s r IPX member ^f the ^ class , "tlw^h: ¥ n6b a: named ;par : ty, :cah, seek 
Sjuminafy reTief against tHe;;d|fg.ndant without :havirig ^feo'--i%s l ti;Cute. a. 
^de novo lawsuit. " Thus:*, the .plaintif f f s clas^ 4ctioh; device can continue 
ltd be fTOitfuliy utilizedrwh conduct ^c^plained^pf stems; basically; 
frOTia^s ingles 

Of ten, -hp^e^ -llberti^ in-the; % 6ontextt; of 

a - >wi^espread ! practice independent of f icials>, 

-^Longrhair cases are Site example* Another lnyol^d^fJacIa^ segregation in, 
all Alabama prison facilities,, where a Vtbilateral 1 * class action (that is, 
=Rlaint4ffs suing, as: a, class '- -S^ASAX 'cBi^iA^ :^^sA ^officials ^ii^itpre^ 
isentatiyes^ org :aPl : such of f i dials ift; the: state), was: very successful. 

Recent changes inV;Rule 23: suggest; ;that if a class : action is to be; 
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The; ACUJ} (of ^egon^ece fitly f ited; suit oh ^ehalf of; all "blacky in; 
Rprtland ^g^p'iaiiTingt^pf' a systematic .cpuir.se of -Wr conduct -by the 

police. The ^defendants; ^ ^Chief of ^Police and several 

: ^30A-i^^i 9 ^qt^cB^gs- :Shbuid;rthe;:p% Lany^member of .the 

classr^whp is thereaf ter abused ;can?:br£ng:-6n iu ^shpw;\cause~ ^ordir tpr hdld 
the defending -jof £ice.r in contempt; Also, In- Smiths ^Hi 11 . :285\F,Sbpp;. 556 
<Eyb ? :Ni;'Ci 1968)h:a successful ^c^ 

J^egrpes;^ ^K^PtoySa^ and^ person local 
Vagran^ that pfdiMnce. The court did spy and 

i r ^s/pjB.c;i'f^ the ^ the 

cff dfn^ any; Member :pf the\^ 
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utilized, it may be advantageous,, where the facts warrant, to bring it: 
.as-- a bilateral class suit. The new Rule, however, provides that all 
members will be bound and, thus, there is a greater risk in using the 
plaintiff class .action device ; "consequently, one* f^ectt* to use 
the plaintiffs' class action* there is not an appreciably greater risk 
to. making it bilateral where appropriate. Since all members of the 
class will be bound anyway if the plaintiffs' class action fails, suing 
the deferidahts= as ^ 

plaintiff wins ; each member of the defendant's class (e.g., all. principals, 
311 ^ ailers > wm be bound by the judgment. In other words, losing a 
bilateral class action is not much more disabling than losing a plaintiff's 

Of course, there are numerous factors to be considered in determining 
^t>er ;tb bring either kind of class action. The risks involved in 
losing must be considered, since all members of the plaintiff's class are 
bound; hew suits on the same issue are rendered improbable. Also, one 
must consider the added procedural difficulties in managing such a suit. 
011 the other hand, the moire likely a victory on the merits, the more 
beneficial a class action; Moreover, .& class ; ac|idn:ican avoid moo tness 
problems present in a non-class suit. 

-.- . What f oiipws is an analysis of the key requirements of Rule. 23* set 
in the c oh text of a, long-hair suit. 

II. ^ An Analysis of Rule 23 
Ciass; actions: 

provisions of Rule 23, F.R. Civ. P. ^^^i^mtipm^tyi-^^vit' 



* The spurious" class action device, =wHe-^-^.n«^afiy-.1femBe*f, of the class 
could avail himself of a . judgment- ih ^ though he 

would- not have been bound by ah unfavorable judgment,. Was eliminated. 
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T? apply ibrthe --iplAifiti-ffls. class > 4ctidnv, To^bririf a* ^iitffcerai class 
action, requires -a showing of a^ as: to both 

rpifipttff atidVde'fendati see, e >g> ^ Technograph Printed. Circuits 4 litd. 
v; /Me thode . Ele 714 :(N V D. ill. 1968). 

De s Tgna t i on ? of Classes^ 

Plaintiff Vs Class ?■ In a long-hair or :dress code pase v the most, 
useful general" class-is kit students -Effected .^^t-He- regulation, or rule, 
or By the pattern of discipline s rather than smaller sub- class sucjtv as 

"•of alt students who-h^ disciplined for their long-hair or short 

sRi^s* |fce fact that all /male students might not .want to /have long 

-^a^r^'canno^ def ea t ^the cfas s ac tibh\j .§eei Stiyderlv^ , 
286 FVSiippi 927 (N<D. 111. 1968) ; but cf. Ward vv,l,uttrellk 292 F.Siibp. 165 
(EVD. >La., $96.8) fi W'WM?f 9 f state 
law: regulating;^ of ^emplo^Fnt;; class; ac fi6n^dlsal : lwedX., 

De f endM t Vs\iCias s -- tfaere: there; is, a city-wide- :pr-*di|tt:Ci"c.t»wilde 
fregulatip^ flatly =pr%ibiting ;;l^ng4hair ot:^sidebjufiiS;^ then. -fefoe tprime 

^defendant %wou the super lnt^ndent..or 'board of eduction 

which >pro^ Since; the?^ stems f rom ^ a^sirigie 

source, a successful plaintiff class racjfion; would give effective relief . 
On* ithe other hand 9f the more power which is tested in- locaf a pr ijicipals;,, 
sthe-^mpre' f ri&tful it would%e- to sue certain: .pxiinc^J[l : s;= jls' class; 

;MBrej.ejntaf9^i. if the Court ;atlowf such « 'bl ; l%|er£k xl^ss acttgvi^ and 
the; .plain :tiffs win r then there wilt be a; judgment enforceable figainst 

- «affiv £n: itfih area! (coun^ty ,, cttyv: state)^ 

In either si&ation^ th mus t be, 'r§pras.entA|iye= of 

the class ;whose interest they assert; and that class must be capable t of 

^delij^ 
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It must be emphasized! that: where .ju fr apteral: ac Cf 66; is ^tftemneed . 
you must aPie|e that: the elements of the rule apply to both sides. 

^Section (a) General" -Requirements . 

This section; sets if oktjv the manda tory ^prerequisites for allowing, a 
class; action^ 

(10 -.ifife ^ class ..Mft 1 be so^numefous^ ^ that the- joinder of all members 
ii~s imprac ttcable 

(fc the ^plaintrf f ^Si side;,, this frequireme^ should be simple to meet . 
^Ffsumbly^ W*re : will -be thou of students subject to hair .regulations, 

jffiether the d^endant:Vs: cl£ss { is, \su|f fcientj^r-- large depends: on, the factual 
pa ttern: :in^^-afeav : %e ire may be, =s.q. few; principals ;in, 4he dis trie t 
that: joinder WQiald^tnot ibe :in^rac|icabl$ f £or examp^ev one decision 
*e fused* ;to aiiow : a- x-lasst .ac tion.;fchefe: phr^,six. s tudents.rhad- 'been denied: 
P^ocedurai due. process , see Jones ^. ^Stlt^ ^ 

2Z9- F.Siippi 190, (M;&i Tenn* 1968);> aff f d ; 407 2d 834 (6tte Cir v 1969);, 
6 * Tt * dismissed; 3* U0> Lfw Week* 3317 (1969); thus;,, i^en dealing with * 
^handfiit pt^chppfs^ a ij^iji^ all .principals 

as> n%|dhdefen^ would-be the i .easiest ^^/^sk^l^ctiv^ strategy. 

- . _ . . . \ " ^ " ^ /~ ^ / 

:(2) Were rare -quetf C'lons- -of: ^raw^and^ $ ac^ -c6nmpn± :tg- the class., 

Eresiraab^ area will have regulaHons 

r tJ?K8* adopted 5 in^j$^dmt4^:p£ 'mandated: 4i^y^'^SP^&^'4^!J^ requiring 

itiMt :halr of ;a< 'If el son able 11 length aprphibi^ arid \mus taches , 

anj' regu |a t ing the leng tk ,p£. .sideburns^ _5fie- cons tifti t&$Paft:££ of sucfr 

regulatiohs wSuld; provide ioSon-Ffrsf Mendmerit and .privacy questions;* 

tee ;s^e \w true of the def^ class* that there 



'•*'* '^-^ii§f^^:^W^W^ :i ^f' ??y§l5t| Wdractua£ly they 
might* ^ which i could raise. addittSAif ^fpjbedjQral 



due ,pfpces%T issue ! s ♦ 
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^j^fe^u^pately ,be differing, factual; .que of the 

class cannot defeat the class ac tiohi See Doigow v* Anders on . 43 : FiIU:pi 
'472 ;(Ef ft;, 1968) (a suit by a; few sraal^ 

stock transactions -by corporate pfficiars) ; : Washington v sujgra. 

(3) ; iHe claims or defenses of the" representa tive parties must be 
typical of the, claims idr defenses of the class . 

This retirement would :be met since it he representative -plaintiff 
'wpuW be asserting^ for example, that ithe First Amendment guarantees; of 
l r ??dQ5 P| expressly t& wear their hair however they 

;ch oose without tfear of ;puni shmen |> The " e representa tive: de f endan t s 
rPresmably wouW assert their £ oration need for ^ discipline- and 1 an uninterrupted! 
4<iUMtionaI that long hair; undermine^ 

(4) $he repf esehtative parties will .fairljr^nd? a<^^ab^^wtecfe 
the: in tie res t s> :pf ;the^ clas sv 

Tfill ;prwi|iqn aiMs at tpreyentijig; c the. Adequacy of; 

^^^en^ii^^ rj^earsing ^ACLU 

^rtdentials in *adya^ii^:^ 

# t ting: forth the: r bacK|r pund^ of the at torn iys; who represent: the ipijiritif f s 
an<p any other ^prgahiza t ions. wH icfc wilt be; ^suppprtirtg, the li t iga t ion • 

iSectioruifb^ ^ditioriaB A^teri^tive ^Tests 

Jin-^diitM; to^ meeting all of ithe requi;^ (a) of the 

lRule> the -potentia least 

^e dr^j^ a^ 

Section ^ (fi)>i(l^i "(A)^aiigws a class actlofr where; 'the=fp^oiegu'|ion of 
separate actions by r members of the; class" would create the risk of 
4??^?i?tent adjudica^ ||||bltih&g : - lM«|&tl^l4| staMard? of conduct 
^or^eL parity opposing .the , class i tSedfcion :(b); ^ (B) allws a; class; 
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/ac|i;^^6rs Separate adjudication members of: the- class 

would, asr a prictl^^-tt£ee^ be dispositive of the interests of the other 
^members -of the. class. Subsection (A) might be available in; the situation: 
.wherestthere is a nbrhair rule appl-icat^^^ a school' district 

: ?DSMpassing : perhaps .two. dozen high schools; ;ahd presided: oyer by a single 
superintend or where a series of Independent districts :have a. 
T^ubstanttatly spilar rtile or prohibition. Subsection (B) arguably refers 
to? the s tare decis is e f fee ts whi^hnthe decis^ i . e a 

decision regarding; the: const itutiohali^ regulations yould, 

in iPMcticii rtems^^becayuse^ of its: ^precedential? impac t ,in ithe, judicial 
^iM^ct;, ef ^cdOye^ there- and 

*he,:s^t See 
;Snyder 5r . Bo^c^of^n^ ^ 286 4E.Supp> 927 

;(N£iP^ ilii; i?68.y; ^class~Mti^^ 

s^iidlerits; to ^pid' a bah oh subversive speakers) . Sec tipn (b£ was 

the basis for ^^i^te^aV class ^ 294 P. Sudd. 1005 

>(Mpl 1? 68) * ^aileng^g:;rac^ s^regation in ^^^ifc.prt^pn-and! 

;jail ^ffa^iities? ffie-'plainti^ -]sta£e-wife 

their of ficiar ca^citte^ -and" three sheriffs and: war^^sas^^clais^ 

repres^tijig :wafden£ and; y^lersv, 

^SectiM: :<b) (2) atiews iaV:cli^s action if the party opposing the 
cljls ^has^ acted ior refuse^- to^c t on grounds ^ -geheraliy^ app t t6r the 

classy thereby mki^^ ^ 
^respect to the entire classy ^Visr ta^brd^l^ipn ^-unique 1^ ^plicable 
t? ^ngThair suits. Indeed .the Advisory Cc^ittee ion the federal: Rules 
n<rtesKthat ciyi^t fights: s^ts are respecial^ of ,23 (b) (2), 

aiidUifra^t^ deemed: directed, at the 
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class even though it has taken effect or been threatened only with 
regard to a few-members of the -class?, provided^ that the action is based 
on gro^ds genera ^if^^^i^teK^lei the 

expulsion of one student f or long: hair' and^the threat to act similarly 
with regard; to -any other student hair grow would be 

suf ficient: to* invoice? this aiter native condition. This -.provision; is also 
an availabie basis for the bilateral ^^ cWss action where the factual 
situation Warrants: :it 

Subpart _(3)> the: final ^ provision; of section (b)> is a catchrall; 
4VV^"^ : 4' = ?l9M ^cli 011 althpugh^ none; of the other ^prwisiqns- of 

ise c t ion (b hay e^ be en me t> tieye r the less the c bjmnon que s t i pns ;p r ed OTina te 
oyer issues pertaihingrt :6 individuals: and the class actidh device isi 
Xsuperior to resolutions This is .a restatement of the 

jp^yipus See ^|i|en 

v> torlisle arid Jacqueiinev 3ft^ F>2ci : 555 (2d Ciri 1968). ^mqnst rating 
that cpTOcttrques ti^ ;P_fedimifo top. dif f icul b 

The -o their, e lemen t; requires i sh wing: tha t the c las s ac tipnr device 
fis superior to ^|my possible fofe.pr^t^ctiri^ fightsj and: 

ires plying: the d is pute . In this re gar d, c ourts; cpramonly c ons ider four 
^possible alternatives - .a^vj^jquin' counsel proppsing a class actiori/tp 
demonstrate their; ihef fectiyerie .^e^-:tlii^;i : t: can be argued that three 
of the alterMtiyesv n^ely joinder, intervention -iMft^^ 0 ^^'^^^ are^ 
ineffective ^'C6^rotect:<s.^&n^s t ^First ^e^^ jill Hiree 

-presuppose that the indiyidiwl 'Sti^ni: not onl^^knwS: that His rights 
" ihaye be^ yiplat^ counsel to assert thenu 

While students actually expelled would thave a siiif f icierit stake to 
want, to take act ion i others might^ f o proceed ♦ More oyer, 

las to all p ther f ^student s a good arguraeht can be made that they would 
probably surrender to Authority their hair letting it 
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ifrw^rathe and; Wrdens which a lawsuit might 

entail. Since the :priMiyr^\ApoBji. of allowing a class suit jis to 
facilitate the assertion --of: frights*-^ 

of economic f or o the to of redress, it is 

Moft:approp 

The> fourth alteniative to preclude a: class suit is the ^^rayailability 
of th& test case device v Presumably^ the defendants would: argue that an 
individual; test case on the issue would be sufficient and would not involve 
the pfpceduraf a class action imposes pn court and 

counsel The answer is that eyen if one: longrharred plaintiff prevails 
^nd: esttbllshes th^ ptl^^ students ^nlghg stifll have 

to resort ;.:t :6 ?the expense arid incqwenience of litigation to enforce the 
newly-created right as aga ins school; official: who might 

chooser tcM^ ip^edentv Exper^nce^^wlth ^school 

feoards in ign 
prayers c^ 

wttjiK^ud^eh ts: that. ^hicaUj^ do mot 'bind; £hem;= Indeed^ the^ inadequacy 
of the test case device was a .subs tahtTai mo tivatiori; for this memorariduniv 



Section eft* - /Court Approval ^-and Ndtice 
s^ ^ppint s^ 

specif ica£ty> detem^e ^e ther ^tte suit :can :be maintained *sr a class 
action^ and if so;^ what prwisipns tot notice. ^6 ; W^raade> The section 
alsp^deals wi%^e e||wt ^ch fth# ultimate judg^^^ The 
notice .and effect pr^isipns are ihtefdependent: and: in addition vary with 
the kind of class to :be> 

ffiusj in a ^(b) >^ action, the ftore ^^reti^a^ rf the court 
"shaft direct to ^he^members 1 of the c lass "best hptice ;pf acficable 
under: the circumstances , including in^iyidual- notice to all^membeM 
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can be identified through-^ (c) (2). However, 

the judgment in such an action is effect^ 
of the class to whom the notice 

exclusion). On the other hand, in a (b) (1) or (b) (2) action, there 
are no specif ic notice requirements and the judgment describes and binds 
"those -wh^tte court finds to be members of the class J' Section (d), 
however, empowers the court to determine 

Courts have frequently been ^concerned with the due process problems 
whicti may be presented by inadequate .notice. See Eisen v. Carlisle and 
jacquelini 391 F; 2dl 555 (2d Cir; 1968 U Hdweverv in a non-monetary 
civil liberties suit to establish or enforce cp^ fights, notice 

is less of a problem and courts h^ requirement of 

actual; notice - by ^ reasoning that ^ lawsuit 
prmtdts adequate notice, ^ class. See* 

e^g .i ;beririy^ H^ 285 E. Supp ± 526 

<E* D. Wise. 1968y : Snyder^v. Board of Trustees ^ supra . to the: 
presumably smaller defendant class in a bilateral action, actual notice 
cin be prwidedv See ; e\ k . % -Wilson v ; Kelle y . supra . 

The above discuss Iw hM attempted t :o : ou t line the key features 
governing the institution -of a class action. Of course , jjhere specific 
problems arise the Rule and annotations should be consulted. A sample 
class action complaint ;i|U a hypotHeticai long-hair suit follows. A 
collection of citations to all knoim h and dress cases is attached at 
the end of the complaint fv Brie f s on the me ri ts are available in the 
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SAMPLE COMPIAINt 
UNITED STATES DISTRICT COURT 
; - - District of .... - - 



Division 



J0HN P° E » JR«» a. Minor, oy his rather and Next Friend,: 

JOHN DOE: RICHARD ROE, JR.; a Minor, oy his Father : 

and Next Friend j Richard Roe; JOSEPH JOE, JR., a : 

M Jnor ;, by his Father and Next Friend, Joseph Joe, : 

oh their behalf and on behalf of all those simi- : 

larly situated, . 

Plaintiffs, : 

vs • :: 

" _ _ - - " 

™ < * ,IAS JONES, Individually and as State Commissioner : 

of Public Education; WILLIAM BROWN, as Superinten- : 

dent of District Number One Public Schools; and on i 

behfU of all other District Superintendents simi- • 

larly situated; JAMES SMITH, as Principal of Tom . : 

Paine High School, and on behalf of all other ' • 

Principa is simi larly s ituated , . 

_ - _ _ 



COMPLAINT 



Jurisdict: id m y 

1. This is a civil action seeking : declar|tiye ahcl injunctive 
relief to enjoin the deprivation, under color of state law, of plaintiffs • 

i j privileges , and rit^nities under the United State Constitution 
1?!t: jurisdiction of this couirt is imoktfd\^s«nt to 28 U.S.C. Sections 
13A3(3) and (4), 2201, and 2202; Title 42, U.S;Ce Sections 198i ? 1983* 
£^1975;- and the- first, fourth^ Fifth* Sixth, Eighth, Ntath, Tenth-,- arid 
Fourth 
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2. Thisi action seeks a deciaratdry judgment- ihyalidatirig as 
repugnant to the Constitution by the defendant 
State Cotmnissioner of Public Education; authorizing^ Superintendents, 
such as Defendant Brown j to adopt regulations governing; the appearnace 

of high schools students within their respective Districts;,, and the 
regulations so adopted by Defendant Brown; and an un junction to restrain 
the enforcement :y operation and execution of such regulations: by restraining 
Defendant Smith and other High School Principals from suspending, or 
expelling the plaintiffs or otfiers similariy situated for violation of 
said; regulations on the grp^ds that such reflations are uncpnstitutidhaL 
under tthe ^irs t: ^mfet our th. %«ridments^ 

jPartief} 

3. Plaintiff \JoKn-Me^ Jr. Is a citizen of <the: 'United: State 

of the ^ tafee of ... Untll^ on, or about . . - 1970 he x was * 

student in good standing at Tom Paine High Schools Poll owing; that date 
he was expelled ^f f qm ^chooli He resides; at ... . ^ , , ^. . . ^ 

4?; Jflaihtlff is a citizen of the United States 

and of the State of . ^^'-^f^^Ttod: from . ^ to 

a he was suspended from at Tom Paine High School %d 
from -all school activities. He is cjirrjentiy a student in good standing 
at JPain? ^8^: : ~?cfipol> He resides at: . .. . ^ . . 

5> ^XainijLih..Jpie^-~ : Jo6y Jr. is * citizen of the United State 

of the State of _ . He is currently a student in good standing 

at Tom Paine High School* He wishes to wear his hair fashionable long, so - 
that it falls over his ears and the collar of his shirt. He has been 
deterred from doing so by the existence of the regulations propounded by 
District Superintendent Brown and their actual and threatened en^ 



Dy ^fendant :?Smith^ Plaintiff resides at 



^fendant ;: Ih(^s ^Joms> upon information ^ a 
c it izen of the United States and of the State of . ^ is 

State iCoroissionar of Ptib lie Education. As such he is authorized by 
Section ;i3- of the State iEduca authority to District 

S^^intehdefits to formulaje rulef for all high school students 

within their districts • 

7* Defendant ^ Wiiri^Brpw, on information and belief 
of the Unit^i S 

of 'Apis tfict Niunber One Public; Schools • As such , he is authorized! to 
|? 9*^l«te regulation^ governing Athk apprar^ce , conduc t and: disc ipline 
°f ^l^ P^lta JHe also thasi^he? 

to ^ school students • 

8 > Defendant James Smi th,, on; inf ormat ion; :^d>be lief i avcitizen of 
;the United; States ^ and! of ;the State :df > ^ ^ is Prlnfeipal nfe 

TOT \Paine High School ♦ As such, he is ^ |^horiMd: to implement and ex 
cu£e the> regula tiohs^^ 

appearance and conduct . >In Misrpi f icial capacity , he was responsible for 
thir i^^l^iort bp ^pl^nttf £ Doe ^ the ^^hsion of plaint if f Roe, arid the 
threatened suspensibn of plaintif f Joe > 

Class Action 

9 • Pia^J^f^ b owi behalf arid on the 

\be^l£ r -of. other individuals similarly situated, because the class of students 
affected by the reguiations on appearance promulgated by all ten District 
Superintendents arid at issue herein is so numerous that joinder of all 
members is irapracticable and questions of fact arid law exist in cbtmnori 
ito-the class . The constitutional claims of the plaintiffs are typical of 
the claims of the class, the: Relief sought against the named re 
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d ?fcnd<»ts is typical of the relief; sought against alt superintendents and 
principals, and the named defendants can adequately protect the interests 
of their class. The ^prwenta and adequately 

protect the interest of all high school students subjected to the re- 
gulation. The prosecution of separate actions by individual students would 
create a risk of inconsistent or varying adjudications with respect to 
individual members of the class which would establish incompatible 
standards of conduct f or - the def endant classes • 

10. the named def endants as well fas: the classes they represent 
have acted; on grounds generally applicable to the iplaintil f s 1 class,, 
thereby making appropriate final in jimc t^e m or corresponding 
dfclarato^ with respect ?to The^ ara^^ 

%. " t& Ae^ers of both > c lasses that predominate over 

questions iaf fecting individual members and the class action is superior 
to other aval lable^Settods^ ftifc the ;fai^ 
tte^confcrdyer 



Facts 



11. On September 2* 1969 ^the defendant JONES, in his capacity as 
S t at e s= Coram is si one r of Pub lie? Education and i ac £ ing : pursuant t 6 -A the = power 
conf erred upon him by Section 13 o& the: State Education Law, promulgated 
the following directive : 



ie of the frequent disturbances which 
were caused throughout the state during the 19b8-b9 
academic year by the dress and appearance of 
certain students, the Superintendent of each School 
MjrtxHLct 

regulations governing the appropriate manner of dress 
And appearance i ot; ilV 

and the proper method of sanction against those 
students who violate such regulations." 
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- i?V= f9^^^ 3 t^^a.!|||||^^.aj^jbj^ r on September. 15, 1969 
defendant BROWN issued the following regulation applicable to all male 
students within District Number One: 

"Boys* hair should be worn reasonab ly short and 
traditional in style. It should not hang over the 
eyes or over the: ears i. It should be tapered in the 
back. Sideburns should not be below the middle of 
the ears. Students shall not wear beards or mustaches. 

Any;,studeht : who in, the opinion o 
violated this rule shall be immediately suspended 
-t^?f^endkn|e^tmt-ij. the ^student ^ satisfactorily 
complies with the rule. Any student who fails to 
comply for a period of more than two weeks shall 
automatically be expelled for the duration of the 
academic year. 1 ' 

13 « This regulation both in its substantive definition and 
procedural aspects, is substantially similar to regulations adopted by 

each. p£ #?«ji|t*-p.thlrfts in. the class; ^presented 

Iby >^efendan|;:|fOWN^ 

l|i Pelendpt: SMlfH 
expeliini, ^ 

in Tom Paine High School. His official actions in this regard reflect 
a pattern of enforcement by the high school principals similarly situated 
in District One arid in the State. 

t5> On or about September 16, lM^i^MM^U W^i. Jr. was informed^ 
by Defendant SMITH that: the length of plaintiff DOE's hair was in excess 
of that allowed by the District One regulations in that it was not " tradi- 
tional" When Plaintiff DOE refused to have his hair cut, he was immediately 
suspended by Defendant SMITH and to id he could return to school when his 
hair Was "acceptable" to Defendant SMITH. Plaintiff DOE refused to alter 
his hair style and on October 1* 1969 was expelled from Tom Paine 
School in accordance with the two-week provision of the District Orie 
regulation. 
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^continued expulsion jeopardizes :tiie possibility ^>f Ws ^riculati^ at a 
(college ^in the, fall .of I970> He believes that he has a right, to determine 
ior himself the length at which he wtll wear his, thai that the. length; 

~\ 9$ A person 1 s :haifc isunpt the- prosper dete SMITHS 
£ IWWN-or JONES> 

17; On ?r about September 16, 196? Plaintiff ROE* Ji; arrived: at 
iomipaine ^ High School He was informed 

^ by fD^fendant the mustache; constituted; a •■yip\at'iph«Qf, the District 

*Ofie ^eg^iatiqn: avid ordered; praintlff; -KdTC~*-;aiidt -shave Fralntiff left 

ihe sxhopf but ^heii^e dich not Return. Mjhafc day^ IDefendant SMITO'ca^ 

' ^W^M^P su|pi^6m ^R^^rt^rfi^di the next d^^w^^his^inus tache;,, ji is 
f §*$?t an3"ihi:s> fattprney;^ and^ |emndedj a Shearing; !to inguire-whet 
Mstache const itet||^a clf ini iomrPaine 

iHigh Schdpljr. D^iindant ^im |.0ted; \fcjiat no such *he^ be allowed 

and^that plaintiff :Rp|£s^^ ege shaved his 

mustache. 

4% On ^September 29* 1?69^ :^af ing:=fche ^f^^ 
well as^ipn ;£hef Ipfc^aih^i^ 

^lainMff: ^ =ther<eby ending 

his -suspension- one day before the autpn^ gone 
into effect. 

19. Despite His forced compliance with the ; regulation, Plaintiff 
iROE: believes he has a right tp-dete^ to wear a 
mustache and -that such a decision should not be the responsibility of 
defendants BROWN, or SMITHS or the classes they represent. 

20. Oh or about October 1969 Plaintiff JOE appeared at Tom 
Pairie High Schpot with L his i ihair overlapping his sMr^ collar by approxi- 
aatply one inch. M was infoimd^by fiefendanC SMITH : that this was in 



violation of the District One ; Regulation arid -ordered 'home to remedy the 
situation. Against his wishes, but fearful of being suspended, he proceeded 
to have his hair trimmed in .conformity with the regulation and returned to 
school- the following day, where his appearance was approved by Defendant 
SMITH. 

2 1. JOE has remained a student in good s tand.ing throughout the 
.academic year. However, he; desires once again to let his hair grow in 
violation of the regulation, but has been de terred from doing so by the 
exis tence and threatened use of the regulation. 



Cause of Ac tion 

4|- The District One Regulation and similar regulations, as 
authorised by Defendant JONES, promulgated by Defendant BROWN .and 
enforced by De fendant SMITH are uhcons titii tional on their face and as 
applied in that they violate the freedom of speech and self-expression 
guaranteed by the First and Fourteenth Amendments to the United States 
Constitution and Title 42 UiS.Ci Section 1983. 
23; The M Regulafc;ip ^ 
that it is. overbroad in violation the First and Fourteenth Amendments 
to the United States Constitution. 

24; The ReguiatiOh :isMp_c^nstfrutipna"r on- its. face and as. applied: 
fin that it violates the right of privacy contained in the Bill of Rights 
to the Constitution of the Unite d S i ate s. 

25. The Regulation is unconstitutional on its face and as applied 
in that it violates the rights guaranteed by the Eighth and Fourteenth 
Amendments to the United States Constitution in that expulsion, suspension 
or threat thereof of the plaintiffs; and the class they represent merely for 
exercising their personal tastes in grooming constitute cruel and unusual 
punishment. 



26. Regulation £?-^ its face. aM as ^applied 

by violating, th^ rights of plain 

by tKe Fourteenth in -that the Regulation is- arbitrary § capricious, 

unreasonable and .not reasonably related to any substantive 
.State has' the right to/:preyent reasonably related to -the valid; 

governmental f unction of ad^ 'the* educational sys tern, 

27i ;The* ; teguTa£ion' is siihconstitutiona f ace and^as^applled 1 

in tifiat it: violates the right: to^ fair proceeding^ the due 

process clause of -tke^fourteenth: ^ndmiift More, particularly, it provides 
rio TOthpd for an adversary hearing before; 
?P adjudicator whereby it can? be determined interyaTTa [ whether 

the s fcuden t hi apj^afance (poses :a:^8ubst afi^ia 1^ threat: tor any in teres t: which* 
the school - |dmin is^ student 
has aVpo^ 

28* ^ te^lairrt puffer 
irMpafagle harjcn Mi they are r of continue,^ .suspended of 

tfire aten%d 5i with e^uTs ion; of rsus pe ns s Ion. Thos£ ;s us pendejd: of ekpe 1 Ted 
are suffering irrepafa^ in missing their 'tnjiraiiv.8^ppi : activities 

^ancU having 5 their fecqfd^s^maff edl^ action . 

=-2?s- Those students^ who M 
who have oompHed^ c^s^ ips^olqgicat h^ and / 

anguish . 

30; The plaintiffs and the class they repress have no other 
adequate or effective remedy at Taw for the ham or injury done or threat- 
ened by De feridants BROWN and SMITH and the classes they represent. Such 
irreparable injury will continue uniess declafafcory and injunctive relief 
are afforded. 
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WHEREFOREi Plaintiff^ pray for an order: 
(I) directing; that, this action /proceed as a 
proper class ac t ion on bo th side s ; 
(?) declaring, that the state-wide directive and 
implementing Regulation are unconstitutional; 
-<3); enjoining the defendants and the classes 
they represent from disciplining any student for 
vidU 

1(4); ordering the reins tatement of all s tudents 
presently expelled or suspended for violation of 
such Regulations, with reasonable provisions to 

=al low them to make up work; 

( 5 ) s#?pun|in|i;^e discipline 
such; ;| tudents; 

(3) pending a hearing in this matter, a Temporary 
Rastraini^ 

- the Defendants and their classes from enforcing or 
threatening to enforce any such regulations govern- 
ing appe arance . 
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HAIR CASES 

ugh January 27, 1970 Issue of U.S. Law Week) 



Favorable: 

Breen v; kahl. 296 F; Supp. 702 (W.D. Wise.- 1969), aff'd, ___F.2d 

. 38 U.S. Law Week 2332 (7th Cir. 12/3/69), pet. former t 

filed, 38 U.S. LW. 3348. 

Richards v. Ihurs ton. 304 F. Supp. 449 (D.C. Mass. 1969). & 

Zachry v. Brown. 299 F. Supp. 1360 (N^D. Ala. 1967). 

Griffin v. latum. 300 F. Supp; 60 (M.D. Ala. 1969). 

Westley v. Rossi. 38 U.S. Law Week 2257 (D.C. Minn. 1969). 

Miller v - Barrington. 111. Schools. unreports (D.C. 111. 1969, Parsons, 

"Cordova v. Chohko. uwepofCed; (N.D. Ohio 1969). 

al.. unreported (NiD. Ohio 1969). 

jfeye^rsijviwArcatd • jjgftHt Schboltibis trie t , 75 Cal. Rptr. 68 (1969). 

' Lucia v. Duggan. 38 -U.S. L.W. 2170 (D. Mass. 1969) (teacher with 
beard reinstated on due process grounds). 



r 



Finot v. Pasadena City Bd. of Ed.. 58 Cal. Rptr. 520, 35 U.S. Law 
Week 2651 (1967) (teacher beard - due process) < 
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Unfavorable: 

Ferreil v. Dailas Independent School District. 392 F.2d 697 
\ (5th Cir. 1968), cert, denied, 393 U.S. 856. 



Jackson v. Dorrier. 



F.2d 



(6th Cir. April 6, 1970). 



David v.Firment. 269 F. Supp. 524, Aff'd, 408 F.2d 1085 (5th Cir. 1969). 
Crews v. Clones. 303 F. Supp. 1370 (S.D. Ind. 1969). 

Leonard v. School Committee of Attleboro . 349 Mass. 704. 212 N.E. 2d 468 
(1965). '■ " • 

Akin v. Bd. of Ed.. 68 Cal. Rptr. 557, 36 U.S. L.W. 2773 (1968). 

Brownlee v. Bradley County Bd. , D. C. E^ term. 4/10/70 38 L.W. 2567. 
^Contact the Ohio affiliate for further information. ' ~ 

1/ affirmed, F .2 d (4/28/76) , ah excellent opinion which gathers 

together all the long-hair school cases. (A copy is included in this package.) 
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BLACKMON', ISENBERG & MOULDS 
Attorneys at* Law. 
901 "F" Streets Suite 200 
Sacramento, California 
Telephone; (916) W^8680 



RICHARD M. ROGERS' '■ ' 
VISTA, Attorney at Lav: 
1212 "F" Street . .'• 
Marysville, California 95S01 
Telephone : (916) 742-5191 



ABASCAL, KERRY & HABERFELD 
Attorneys at Law . 
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"F" Street 



Marysville, California 9S90I 
Telephone : (916) .742-5191 • 

Attorneys for Plaintiffs. 

IN THE UNITED STATES DISTRICT COURT 

. EASTERN DISTRICT OF CALIFORNIA 



MERLE KEITH JEFFERS, JR.., a 
minor, by and through his ' 
Natural Guardian j MERLE: KEITH 
j JEFFERS ; STEVEN P . SMITH, a 
• minor , by and through his 
Natural Guardian, BERNARD P. 
SMITH; ALFRED GARY LOPEZ, a 
I minor , by and through his 
! Natural Giiirdd r ah - RaYMnwri 



NO. CIV. S-1555 

SUPPLEMENTAL. MSMORANDu^ 
OF POINTS &v AUTHORITIES 



Natural Guardian, "RAYMOND 
LOPEZ, and on behalf of all 
15 others ^similarly situated, 
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Plaintiffs, 



-vs- 



YU3A CITY UNIFIED SCHOOL : 

DISTRICT: CLARENCE SUMMY, • 

Individually and as District : 

iSuperihtehdenti; JOHN HECKMANj : 

ALBERT POWELL , SAMUEL SHANNON, : 
ROBERT BARTLETT, JAMES CKANC-ARIS, : 

DELMONT EMERY , and LEO HOFFART, : 
Individually arid as Members of 

the BOARD OF TRUSTEES ; GEORGE : 

SOUZA, Principal of YUBA CITY ; 

.HIGH SCHOOL; DON SOLI, Vice : 

Principal cf YUBA CITY HIGH • ; 

SCHOOL, : 

f • 

* •« 

L~~^ Defendants . • 
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INTRODUCTION 

Plaintiffs' Counsel had anticipated that at some point ir 
this case, prior to final summation, opposing Counsel would submit 

• Points and Authoritico covering the law oh which DofcnUunto relied. 
That expectation was not realized as opposing Counsel waited until 
his f inai. suipation --befoH- -"citing; ;_any case lav:, and his presentatic 

J was then verbal., with no ;Wrl-tten- .Point's", -and- A"u"th>ri-ties^jre£ jbeing 
submitted. As Plaintiffs ' counsel were unfamiliar with several of 
his cited cases, two cases never having; been reported, one of whic: 
had been received in opposing Counsel's office on the morning of 
summation itself, it was somewhat difficult to adequately respond 
to these cases during Plaintiffs' closing summation. Accordingly, 

fwe find it desirable to submit a Supplemeritai Memorandum of Points : 
and Authorities to discuss some of the cases raised by opposing, 
Counsel in his summation and to incorporate these cases both into 

; Plaintiffs' summation arid into our original Memorandum of Points 
arid Authorities i We trust that our Supplemeritai Memorandum will ®g 
helpful to the Court . 

CASES . FR0K. .TK2 FIFTH CIRCUIT 
We start with the Fifth Circuit where eight of the joint! 
cited cases were decided.- The first decisions to come down, in 
1966, were Burnside v. Byars, 363 F. 2d W (1966) , arid 31ackwell *v. 
Issaquerra Cty. Board of Education , 363 F.2d 7^9 (1966) , which 

Niririounced the test to be applied in school cases where the First 
Amendment is involved. This test is whether the regulation is 
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reasonable" ; The Fifth. Circuit Court' of Appeals did not define 
"reasonable" to mean any rational basis, but defined a "reasonable" 
regulation to be one essential in maintaining order and discipline 
on the school property. The opinions state that the re G ulation 
must measureably contribute to the maintenance of order and decorum 
Burnside and Blackwell can be compared for examples of the appli- 
cation of this test. In one case the test was met, in the other it 
was not . 

in; 1967, the Fifth Circuit Appellate Court affirmed 
Davls v- Foment* 269' -E.Supp. 824 (E.D.La.— 1967) Aff 'd per curiam, 
A 6,8? f V2d- ia8j=, in a per curiam decision. Davis held that the right 
°. f free cho'ice in grooming was not fundamental; that a symbol must 
represent a particular idea, and that long hair is equivalent to 
conduct^ like marching or picketing. We submit that equating long 

15 j' h ^ir with clear acts of conduct, like marching or picketing, is an 

16 I inaccurate characterization. If the wearing of black arm bands is 

17 akin t0 P ure speech i. see Tinker v. Pes Koines Independent School 
18; District, 89 S.Ct. 733, 21 L.Ed. 2d 731 (1969), then we would argue 

19 t ^ t the wearing of one's hair long, is also very closely connected 

20 to free speech, in that this is a non-verbal expression of rejec- 

21 tion of the beliefs and views of an older. generation which has set 

22 unacceptable standards, involving constitutional rights, for young 

23 adults. 

24 Ferrell v. Dallas Independent, School District . 392 ?.2d 

25 697 (5th Cir. 1968), on which Defendants strongly rely, involved 
25 
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members of a musical group who asserted that they had an economic 
interest in wearing long hair. The facts give the strong impres- 
sion that . the long hair was worn as a publicity gimic; radio and 
television netfs coverage was even brought to the school by the 
musicial groups' agent; and" after suspension, the group made and . 
released a recording concerning their experience: .with the high 
school and the: hair issue. The Court assumed for the 3>ur:po#e. .of* 
the decision that students have a fundamental right to wear Ions 
hair. 'This assumption is directjly contrary to the holding, in • 
Davis that no fundamental right was involved in the wearing of long 
hair. The Court found substantial disruption in Per re 11 which 
^materially interfered with the state* s interest in providing the 

--Stucafcioii- [.possible* Thus, it is clear that the Court had 
returned in Ferrell , to the Burnside and Blackwell test . A. reason- 
able regulation is one that is essential in maintaining order and 
\ discipline on school property . 

After Ferreli, the U; Supreme Court decided Tinker; ;6n= 



February 2-4 , 1969 . The Court enumerated several significant 

principles applicable to student rights and to authority exercised 

?y Boards of Education. The Court -stated that students do not shed 

their constitutional rights to freedom of expression at the school - 

house gate, and further: 

"That [Boards of Education] are educating the 
young for citizenship is reason for scrupulous 
L protection of constitutional freedoms of zhe 

individual, if we are hot to strangle the free 
mind at its source and teach youth to discount 
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important principles of our government as mere 
platitudes." 21 L.Ed. 2d 733, 738. 

Though the Court recognized that "the problem P0S ed by 
the present case [Tinker] does not relate to... hair stylo", citihe 
Ferreil , the broad language of Tinker in defense of student rights 
white restricting the po'.*ers of 3oards of ' Education, clearly is 
cable to hair cases as well; 

''The principal use to which the schools are 
dedicated is to accommodate students during 
prescribed hours for the purpose of certain 
types of activities. Among these activities 
impersonal ^ :inferc6mmuhcati6h among the 
students. This is not only ah inevitable part 
of the process of attending school; it is also 
an important part of the educational process . 
A student 1 s rights,, therefore* do hot embrace 
merely the classroom hours . When he is in the 
cafeteria, or on the playing field, or on the 
campus during the authorized hours he may exorc-ss 
his opinions, even on controversial subjects like 
the conflict in Viet Nam, if he does so without 
materially and substantially interfering- with 
! requirements of appropriate discfbline in 

I the operation of the school' and without colliding 

I with the rights of others. Burns ide v. 3vars ♦ 

; But conduct by the student, in class or out of 

I it, which for any reason- whether it stems from 

timeij place, or type of behavior — materially 
disrupts class work or involves substantial dis- 
order or invasion of the rights of others is, 
of course, not recognized by the constitutional 
guarantee of freedom of speech." cf. 31ackv:ell . 

Clearly in Tinker the Court adopted the ''materia: and 
substantial disruption" test announced by the Fifth Circuit in* ' 
Burnside and 31-ackwell . and which was applied to the' circumstances, 
v6f Ferreil . 

In three of four other hair cases in the Fifth Circui t, 
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i ; : the District Court Judges have recognised the applicability of 

- n *"» 

2; - Tinker and Ferrell and applied the material and substantial disrup- 

3 tion test. Zachry v. .Brown , 299 F.Supp. 1360 (K.D.Ala. — 1969) > 

4 decided prior to Tinker , found no disruption and held that the equal 
;K "protection clause of the Fourteenth Amendment prohibits classifica- 

6 tion of students upon an unreasonable basis. The Court held that 

7 -hair was an unreasonable basis on which to classify. Further* the 

8 ; Court held that the principle of Ferrell applied but that the cases 
were distinguishable on their facts. 

Calbillo v._ San Jacinto 'Jr.. C o llege- , 305 F.Supp. 857, 
(S.E.Texas--1969), a post-Tinker beard case, held that the defini- 
tion of reasonable relationship was that stated in 3urnsid e and 
13.1 Blackwell , but the Court found no disruption. Calbilio held that 
14.11 the regulation constituted a denial of equal protection, following 
15 |! the Zachry rationale. 

Griffin v. Tat urn, 300 F.Su??. 60 ( X.D. Ala. --1969) , .held 
that a student* s right to wear long hair is a protected fundamental 

18 liberty and applied the material and substantial disruption test. 

19 Griffin dealt with many of the asserted and theoretical disruptions 
presented in our case but held that state interests were not 
sufficiently compelling to outweigh' the fundamental student right 
to wear long hair. Opposing Counsel sought to distinguish this 
case by reference to the peculiar and arbitrary hair rule involved 
without reaching the primary purpose for which the case was cited, 

25 namely, that it too reaffirmed the material ar.d substantial 
26 
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disruption test. 

* • 

Stevenson v. Uheeler City Board of Education 306 K.Sup?. 
M (S.D.Ga.— 1969), was a "clean shaven" mustache and facial hair 
case where the Court held , contrary to Ferrell , Griffin , Zsshrvj. 
and Calbillo , that students had no fundamental right to choose the 3 
own style of .grooving. Thus, Stevensorv is the only case in the 
Fifth Circuit to follow Davis* It is extremely important to note 
that St evens cn was set in the climate of a Georgia school engaged 
in the delicate task of integration, concerned with racial and 
ethnic overtones, the last vestiges of slavery and dehumanizatich, 
/and the case must be read with those factors in mind. 

In summary, we submit that the great weight of authority 
in the Fifth Circuit establishes that: 

1) To be ^reasonable" a regulation must be 
essential in maintaining order and 
discipline on school property. 31ackwell , 
Burnside, Calbillo , Griffin , Zachry . 

2) To be "essential" means the regulation is 
required to, in fact, prevent material and 
substantial disruption. Ferrell , Slackwell , 
Burnside, Calbillc, Griffin , Zachry . 

3) The right to wear icr.g hair is a fundamental 

A) Where there is ntacerial and subsr Ar.uial 
disrupt ion, the fundamental liberty is 
outv;ei£hed by zhe spate's itzerezz ir. 
v order and discipline in the schools. 

Biackv:ell > Ferrell . 

5) Where there is no shewing of material and 
substantial disruption, the regular ier. is 
not reasonably related to rhe educational 
process. Zachr y , Calbillo, Griffin, 
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Perrell, Burns ice. 



OTHER COURT 0? APPEALS DECISIONS 
There are two other Court of Appeals decisions in hair 
cases, 3reen v. Kahl , Ul$ F.2d 103*5, (7th Cir.— 1969) Cert, grantee 
38 I.t-J 33^3, Dokt. #127-4, and Jackson v. Dorrier (5th. Cir. .--April 6, 

I97O) P. 2d . . The facts in Jackson are very similar to the 

facts in Perrell. The Plaintiffs again were members of a musical 
| group; a corner cial interest , not a freedom of expression interest, 
10 jj was being asserted. 
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"Neither of the students testified that his hair 
style was intended as ah expression of any idea 
or point of view. V/'e agree* with the findings 
of the District Court that this record does not 
disclose that the conduct of Jackson and Barnes 
and the length of their hair were designed as 
.an expression within the concept of free soeech. 
Therefore Tinker v. Pes Moihes, School District , 
393 U.S. 503 (1969), has ho application." 



j Further, in Jackson , by contrast to Sreen , there v;as testimony that 
long hair was intended to foster a purely commercial interest. The 
18 j Court found that there was no constitutional right infringed by the 
19 
20 
21 
22 
23 
24 
25 
26 



regulation or its enforcement. Perrell , in contrast, assumed for 
the purposes of the opinion that the First Amendment was applicable 
and specifically found that the growing of hair for commercial 
purposes was protected by the liberty and property concepts of the 
Fifth and Fourteenth Amendments. Jackson did not discuss the Fifth 
and Fourteenth Amendments. 

Thus, a comparison of Jackson with Ferrell demonstrates 



I that wh^le Jackson claims to follow Ferrell , the Sixth Circuit 

-I ^ - - 

: l 

i: Court did not understand Ferrell and its reasoning. Jackson is- 



3 much closer to Davis which was implicitly rejected in Ferrell. By 
4; concluding, in Jackson , that no constitutional rights were involved 
5] /the Court was able to hold that the 3oard of Education had the powe 
6j to make and enforce the regulation without discussion of the 
7 materiality and substantiality of the disruption and disturbance, 
81 : arid without discussion of less subversive alternatives available to 
?! i=the school for control of the disruption and disturbance due to 

10 j long hair. 

11 \ Breen, on the other hand, while dealing with a regulation 

12 identical to that in the instant case, found no evidence of disrup- 

13 tion or disturbance due to long hair. The Court held that a 
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person's right to wear his hair as he likes is an ingredient of 
personal freedom protected by the U. S. Constitution, and, there- 
fore, the State bears a substantial burden of justification when it 
seeks to infringe that right. In the absence of evidence of 
substantial disruption, this burden is not sustained. 3reer; is 
[consistent with Burns ide , Blackweil , Tinker , Ferrell , Zachry , 
Calbillo , and Griffin . Because the Court found that students have 
a protected constitutional right to wear long hair, it is incoh- 



22 is is tent with Davis, Stevenson, and Jackson. 
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OTHER DISTRICT COURT DECISIONS 
Crews v. Clones , 303 F.Supp. 1370, (S.D.Ir.d.--19o9) , is a 
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District Court decision out of the Seventh Circuit Which came to a 
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conclusion contrary to Breen v. Kahl. . -teS—T^Grttftfr'XTSTi'' Cir . — 19 69 
Cert, granted, 38 LW 33^8, Dokt. #1274, but on a factual distinct- 
ion and hot because it rejected the majority test of material and 
substantial disruption. The Court specifically found that Plain- 
tiffs did materially and substantially interfere with the require- 
ments of appropriate discipline in the school. As no examples of 
disruption -were given-, however, we have only the cohclusary state- 
ment that disruption and discipline problems existed. Since it hel 
that the school authorities had met their 'burden of justification, 
by showing actual classroom disruption of a material and substantia 
nature, Crews is' consistent with the majority view and lends no 
support to Defendants' position that all they need to show is a 
reasonable relationship to the educaticr.al process. 

= % Brick v . . Board of Sducat ion , School Pi str i ct Mo . 1 , 

Denver , Colo rado , 305 F.Supp. 13 i6, (D.Coio. — 1969) , is another 
case on which Defendants rely. The facts in that case are signifi- 
cantly different from those in the instant case. In Brick the 
students played a significant role in the adoption and review of 
dress codes, and an overwhelming majority of students wished to 
maintain the hair regulations ,' and not change them. Also, as 
opposed to the instant case, there was substantial evidence of 
disruption and distraction in Brick . In our case, no such evidence 
was introduced. 

The Court held in 3ri'ck that such symbolic exoressions of 
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tfttHvl rt n allty-as- ^ Sal g a r e Ret-wirthl-tt-th e F ir s t A nendiafciit xrut are 
protected by the due process clause of the Fourteenth Amendment. 

"While the language in Brick appears to rely on the 
minority view announced lu Davis , the analytical framework is 
consistent with the majority view. The Court specif icially found 
that there was evidence of material and substantial disruption. 
If the Brick Court had before it the facts of the instant case., 
wnere the students were hot all owed to play any role in she adopt iq? 
arid review of ma : le hair regulations, where an overwhelming majority 
of students wished to abolish male hair regulations, and where the 
disruptive incidents, if in fact -there were any* were as ir.su'd- 
sjtahtiai as those brought but in our case., the Court clearly would 
have held to the contrary. 

, There are two District Court decisions out of the Eighth 
Circuit, Sims v. Colfax Community, School District , 307 F.Supp. is 8_B,s 
(-S.D.Iowa— January 16, 1970), and, V/estley. v\ Rossi, 305 ?.S"±op. 
706, (D. Minn. ^1969) . In Westley. the Court applied the material 
and substantial disruption test to each of the many arguments 
presented similarly in the instant case. The Court found that no 
health hazard was involved as long as hair was kept clean and that 
protective devices could be worn where long hair presented a 
possible safety hazard. Answering the argument that discipline 
and disruption problems might occur, the Court cited Tinker for 
the principle that undifferentiated fear is. not sufficient to over- 
come the right co free expression'. The 3oard of Education 
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contended that it was concerned with the personal safety of the 

Plaintiff; the Court answered that acts of hostility should be 

prevented, not expressions of individuality, and that it v:ss 

P16int;i,f f ' s choice whether to expose hiir.solf to harar.r.r.or.t , not 

the schools' business. The Court held the regulation to be an 

invasion of private life beyond the jurisdiction of the school. 

# Speaking to the reasonable relationship srgumc-nt , the 

Court said, clearly relying on the Burnside and 31ae>v:all defini 

tiqn of "reasonable" : 

"Regulation of conduct must bear a reasonable 
basis to ordinary conduct of the school curriculum 
or to carrying out the responsibility of the 
school. No moral or social ill consequences v;ill 
result to other students due to the -presence or 
absence of long hair nor should it hkve any 
bearing on the wearer or other students to learn 
or to be taught." 

Westley is definitely in line with the majority on the hair issu 

While opposing Counsel sought to distinguish Sims v. 
Colfax on the ground that it involved a girl protesting hair 
regulations, the decision is still significant in that it holds 
that only those school rules that are reasonable are permissable 
defining "reasonable" in the same manner as Tir/.cer , Surnside , an 
Slackwell . In a lengthy analysis thfe Court indicated the differe 
in the various approaches to the hair problem, and the Court too 
the position that the school authorities must show a compelling 
reason to infringe upon this important constitutional richt, nam 
material and substantial interference with the educr.ticr.al ?roc 



11? 



1 i The regulation enjoys no presumption of constitutionality and the 

2 j| test applied by the Court was strictly objective: the school 

3 | authorities have the burden to show that the rule actually prevents 

!• 

4 | disruption. Mere conclusions that long hair m££ be disruptive is 
5 1 hot the test of reasonableness . Any rule could be justified en 
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such a standard. — " ~" 



* 

Richards v . _ Thurston , 30^ P.Supp. M$ (1969), (D.i-.Ess— 



,' is a hair decision by Judge V.'yzahski.. In this case there 
9 jj was no formal rule and no evidence of disciplinary problems. The 

10 .j Court found that the reason behind the suspension was the arbitrary 

11 |i prejudice of the principal; the Court held that cerscr.al nre'udice 

- l! * 

12 was not such a rational ground for dictating hair style as to 

support an official order interfering with the student's liberty to 
express himself in his ov:h way in his search for identity. The 
Court found that ah individual's choice of hair style is protected 
by the Fourteenth Amendment Due Process Clause. In a Supplemental 
17 j Opinion Judge Wyzanski stressed that no rational basis for the 
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suspension was alleged. 
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IS 'j In a Second Supplemental Opinion Judge V/ysar.ski , dis- 

cussed Crews v. Clones , observing that the Plaintiff was there 
barred principally because his hair caused others to be disorderly. 

22 , Judge Wyzanski took the position that a man may r.cz be restrained 

' !i • 

23 .! from doing a lawful act merely because he knows that his doiner iz 
I 

24jj may cause another to do an unlawful act, In a Third Supplemental 

it 

25 :| Opinion Judge Wyzanski stressed that the wearing of long hair is 
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part r of ^freedom of expression or an aspect of ordered liberty. 

It is clear that Judge Y/yzanski's position is consistent 
with the majority in regard to the substantial and material disrup- 
tion' 'tost and the reasonable reilation.-.hip tent . It is also consis- 
tent with the majority in finding a protected constitutional right, 
either under the First Amendment or through the Fourteenth Amend- 
ment Due Process Clause. Further, Judge Wyzar.ski recognized that 
long hair does hot cause disruption by itself, and therefore, 
disruptive acts should be prohibited, not long hair. This view is 
supported by Burnside, Blackwell , Tinker , and Termini ello v. 
Chicago , 377 U.S. 1, 69 S.Ct. 894. . 

In the Ninth Circuit there have been three hair cases, 
biff v. Eastside Union .High ■ School District , 305 F.Supp. 557, 
(N.D.Cal. — 1969), Neuhaus v. Torrey . (9th Cir. March 10, 1970), 
and Contreras v. Merced High School District , (U.S.D.C.--E.D.Cal .— 
1968), No. F-245-Civ. In Olff, Judge Peckham was dealing with a 
rule substantially like the one in the instant case. He found the 
rule to be overbroad under the First Amendment in that particular 
circumstances where long hair might be a health or safety problem 
were not specified. He relied on Richards for the principle that 
merely arbitrary choices cannot be enforced against an individual's 
serious claims of liberty, and the State must make a strong showing 
of need in order to curtail a constitutional right. He held that 
the regulation inhibited free expression more extensively than is 
necessary to achieve legitimate governmental purposes. 
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Olff is clearly in line with the majority view as to the 
proper test to be applied to school^ regulations when free expres- 
sion is involved. 

Neuhaus v. Torre v . another cabo on which Def&r.dantc 
rely heavily, involved a factual situation radically, diff erent 
| from that in the instant case. There, the hair regulation applied 
only to members of the school athletic teams, not to the entire 
student body, and Judge Karris found that long hair could adversely 
! affect athletic performance. He also found that in the athletic 
setting there was no constitutional right to wear lor.r hair, and he 
stressed that he was dealing with the delicate relationship between 
athlete and coach, a relationship uniquely characterized by disci- 
pline and morale factors. If the athlete chose to wear lor.-? hair 
the consequence was "merely to forego any athletic competition" , ' 
not to forego a public education. He held that there was no 
impairment of constitutional prerogatives to require Plaintiffs to 
bring themselves within the spirit, purpose and intendments of the 
rule. 

While Judge Harris applied a rational relationship test, 
he was concerned solely with the athletic setting, and it is clear 
that he did. not intend application of his. analysis to a hair, 
regulation applicable to all male students, regardless of partici- 
pation in formal athletic competition. 

In Contreras , a pre- Tinker decision, the Court found that 
the Plaintiffs had excessive absences to the point of being habitual 
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truants; that their hair was not neat, well kept, or decorous; that 
the regulation was .reasonable and rational, and that long hair was 
likely to result in disruption and disturbances. The Court indi- 
cated, in a closing remark, that anything that interfere.-; with the 
right of the majority and the* operation of the school district in 
the educational system has to give way.. The Court did not find tha 
a constitutional right was involved, anc, in light of Tinker, the 
Court's analytical framework .was* we submit,, overbroad. Cor.treras 
is; consistent only with those few cases which found that the wearin 
of long hair was not protected by the First Amendment nor any other 
amendment to the U. S. Constitution, namely, Davis , Stevenson, and 
Jackson. We have already distinguished those cases. 



STATE CASES 

Two State cases remain to be considered, Leonard -v. 
School Committe e, 3^9 Mass. 704, 212 N.S.2d kSS <19o5), and Akin v. 
Board of Education of Riverside Unified School District , 5S Cal. 
Rptr. 557 (1968). In Leonard , the Xassachusetts Supreme Court had 
before it a vague regulation and the Court dealt solely with State 
Law, except for holding that the Fourteenth Amendment Due Process 
requirements were met by the principal verbal directive zo the 
student and a hearing before the Board of Education. First Amend- 
ment arguments were not discussed, ana the Court applied a simple 
National basis test. Note also, that Leonard was a pre- Tir.k ar case 
Ch Leonard , Plaintiff was a professional musician and the Court- hel» 
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that an economic interest in hair was not sufficient to raise 
constitutional claims. This holding is contrary to the holding in 
Per re 11 that an economic interest does raise constitutional claims 
under the Fifth Amendment. It is' intoror.tine to note that the 
regulation in question would be void in vagueness in California. 
See Meyers v. Areata Union High School District . 75 Cal.Hptr. 63 
(1969). 

Akin is an abberraticnal beard case, where the Court 
found no disruption or distraction by the Plaintiff, but that his 
beard did constitute a disruptive influence in that it lead to 
teasing by other students and that other students wanted to follow 
his beard growing example. The Court held that the power of the 
State to control the conduct of children reaches beyond the scope 
of its authority over adults, but it relied on Ginsberg v. Kew York 
390 U.S. 629 (1968).' This rationale was laid to rest in Tinker, 
I and no other Court has adopted the rationale of Akin. Compare 
Akln with PI not v. Pasadena City 3oard of Education . 58 Cal.Hctr. 
13 ! 520 (1967). 
19 
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THE FACTS 0? THE' INSTANT CASS 
In reaching a decision in this case we would stress 
several unique facts that have been introduced into evidence. 
First, an overwhelming majority (70-33;:) of the student body az 
Yuba City High School have indicated that they wish to abolish male 
25 jj hair regulations. The Student 3cdy Government passed a resolution 
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* jj to abolish male hair regulations. 'The resolution was vetoed by 

Zjj the Principal. Only three disruptive incidents occurred at the 

3 I High School over the past several years. One of the three incidents 
j 

; took place in a Special Education Clana for the mentally retarded j 
_ I! 

5|:.another involved, "distraction" of a music class by a long haired 
o[| visitor in 1968, when long hair styles were still relatively new.. 
7 ; The third' incident allegedly involved a fight in the hall, which 
2 j:the teacher -who testified did not actually see but he believes came 
£ about as a result of teasing and long hair, These three incidents 
10|were well within the control of the faculty, and it can hardly be 
| argued that they rise to the level of material and substantial 

12 disruption, nor indeed,, that they in any way match the level cf 

13 ij disruption occasioned by evidence of school sanctioned activities, 

14 j donkeys and goats paraded through the classroom; beard growing 
15 j contests for students and faculty; and crazy dress week where 

16 jj admittedly, little in the way of formal instruction is accomplished 

17 jj Defendants argue that a reasonable basis test should be 

•i- 

iSjjapplied, but they fail to recognize that the overwhelming weight of 
IS ^authority defines "reasonable" in this context as those regulations 

'i 

20 which are essential in maintaining order and discipline on school 

*i " 

21 ^property . It approaches absurdity to argue that a hair regulation 
22; is ^'essential" in a school where the students have voted overwhelm- 

2o.;ingly to abolish that regulation. Indeed, the Plaintiffs testified 

j! 

24 jjthat they have been allowing their hair to grow long since last 

2o -summer, a period of at least seven months, and they have not been 
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I . involve^ in nor observed- any incidents of disruption or disturb&nc 
2 involving long hair. They- have further testified and their record 
S _ Sear witness to the fact that the long haired Plaintiffs, are well 
< j! ubovc avorasc students who attend cchocl regularly and ha*o no 
5jj disciplinary blemishes on their records, aside from the sus^er-'-o" 
o» occasioned by their refusal to cut their hair in accordance with 

ij 

'ij the school regulation. 

c i Defendants assert that upon any rational basis they have 

ii 

Sjj the power to deny Plaintiffs and others/similarly situated 'a 

. . :i 

public education until arid unless they cut their hair. At cotrcm i; 
ij they assert that the compelling state interest zesz (in the school 
12 J setting, denominated the "material and substantial disruption 11 test: 
23 • which is applicable v;henever a governmental body attempts to 
U infringe an individual's constitutional righrs, is ina^ol is-ible 
12 ij in the school setting. Defendants refuse even to consider less 
13. | onerous alternatives. Such a position is constitutionally invalid 
r/| Sherbert v. Verner. 374 U.S. 393 (1963),and Shelton v, Tucker . 
.10 1 364 U.S. 479 (I960). 

1S {j Long hair at Yuba City High School is not the novelty it 

it 

201 once was. The fears of the Defendants that long hair will lead zo 

21 | "disruption and distraction is an undifferentiated fear not based 

22 ,| o*i reality. There are presently many people in the Yuba City area 
23 | who wear their hair in a style which would be in violation of the 
2-v. regulation at Yuba City High School; there 'are many long haired 

25 j students at the Yuba College and at a sister high school, Marysvill 
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1 l Union High ..School; there are shows on television which feature Ions : 

2 haired male actors; there are news reels, movies, and magazines 
3> featuring long haired participants; and finally •''between 70 and 
4. 83.7? of the sttutontft r.t Yuba City HiKh School support abolition ' 

5 of male hair regulations, we submit, 15 conclusive evidence that : 

6 styles are changing, even in the Yuba City area. ' ' 

4 ' i 

i\ ; 

if: l CONCLUSION * s 

:9U We submit that while there is a split in authority, the j 

better reasoned cases and the overwhelming weight of authorities 
li | support the position of Plaintiffs in this case. We clearly are 

12 i; here dealing Kith a First Amendment Freedom of Expression Right, 

13 where young adults are expressing their personal identities and 

l^h passively , unobtrusively and non-verbally are asserting their \ 

i | 

15 opposition to the standards of another generation. And,* the 
15 circumstances at Yuba City High School, including uncontroverted 
17 !; testimony of several teachers of no disruption from the wearing cf 
IS long hair and no tension or devisivenes sterling from the wearing cf 

19 long hair, plus the overwhelming voice of the young adults them- 

20 selves, demonstrates that there is no reasonable basis en which to 

21 impose a male hair regulation. Clearly, there is nc evidence cf 

22 j material or substantial disruption. What v;e dc have here, is an 

23 J intransigent generation applying one standard zo measure disru~tic.: 
2<T; when dealing with activities proposed or sanctioned by the admi/.i- . 
<i ) straticn, and another standard when dealing with student- initiated 
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;hey r.cv; scrr.e ro 



iii change. Either reason, logic nor baric fairness permit shis tyce 
2 1 of arbitrary imposition of restrictive regulations where First 
3j| Amendment Freedom of Expression Eights are involved. Further, in 
«| defense of their constitutional rights ; the students have explored 
5 every avenue open to them in their attempt zo maturely and 
ojj responsibly oring about change in a regulation which directly 
7|i affects them alone — twenty-four hours a day! 

i; 

Sjj this Court Tor redress of grievances , havinz b 

A ... • % . - 

Sf J- every other step along their path by intransigent, unyielding and 
* i indexible administration. There is no other avenue of redress 
i! ;| existant for these young adults: They have significant grievances 

12 ij but they are caught in the web of an unresponsive and unvie'di-- 

13 jj system. There can be no question but that judgment must; be for 
!<• J Plaintiffs. " 

25 jj DATED: April 23, 1970. 
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IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA 
IN AND FOR THE COUNTY OF KADERA 

DANIEL MONTALVO, a minor through 
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RICHARD MONTALVO, * 



'2-6/12 
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vs. 



MADERA UNIFIED SCHOOL DISTRICT 
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No. 16586 
AMICUS CURIAE 



NOTE: This is an excerpt from an amicus brief filed by the American Civil Liberties 
Union of Northen California. The Montalvo plaintiffs lost in the trial court 
but the case is now being appealed! court, 
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INTRODUCTION 



ERIC 



Under challenge in the instant case is a regulation 

governing student hair length and style adopted by the Boax^d of 

Education of the Madera Unified School District. This regulation 

provides as follows: 

Hair must, be clean and well groomed. Boys 
must keep. their hair heat and trimmed above 
the eyes, ears, and collars. Hair must be 
tapered up from the neck. * 

• • 
Because the court has expressed its desire that amicus 

refrain from taking a protagonist's position, this amicus brief 

is limited to a discussion of the constitutional issues which 

arise from attempted regulation of hair styles by public school 

authorities. This brief sets forth the constitutional standards 

which the American Civil Liberties Union oT Northern California 

i 

believes must be applied in all c^ses involving public school^ 
regulation of hair fashion; no attempt is made to argue how 
these standards should be applied under the facts of the instant 
case. 



STUDENT HAIR FASHION IS A FORM OF EXPRESSION 
PROTECTED BY THE FIRST AMENDMENT OF THE 
UNITED STATES CONSTITUTION 

A. Expression by. School Children is Entitled 
to First Amendment Protection 



It cannot be denied that California school officials 
have the authority to mulgate rules and regulations governing 
the operation of the schools in general and student conduct in 
particular. The Constitution of the State of California places, 
upon the state legislature the duty and the power to maintain a 
system of free public education in the state. Cal. Const, art. 
IX, §1,5. The legislature has, in turn, delegated authority to 
local school districts to operate public schools (Kduc. Code §9?1) 
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and to promulgate rules and regulations governing student conduct 
and behavior. Educ. Code §10604. These regulations may be en- 

• * 

forced by suspension or expulsion of students who refuse or ne'glec 
to obey them. Educ. Code §§10604, 10609; and see generally, 
Meters vV Areata Union School District , 269 A.'C.A. 633, 610-611; " 
Akin v. Riverside Unified School District Board of Education , 
262 Cal. App. 2d 16-1, 167. 

0 

However, as with all rules, regulations, and statutes 
passed or promulgated by governmental bodies in our nation , 
school rules and regulations must pass constitutional muster. 
Tinker: v. Pes Moines Independent Community School District , 393 
U.S. 503, 89 S. Ct. 733 (1969)} West Virginia State Board v^ 
Barnette , 319. U.S. 624 (1943). Where public school regulations 
goverhing'dress and grooming clash with constitutionally protected 
rights of students, the regulations must yield. Meyers v. Areata 
Union School District , supra ; Breen v^ Kahl, 296 F. Supp. 702. 

It is now firmly settled that minors are "entitled to 
many of the protections afforded by the United States Constitution 
In re Oault 387 U.S. 1. The rights afforded by the First and 
Fourteenth Amendments have long been recognized to extend to 
children as well as adults. Indeed, the United States Supreme 
Court declared as long ago as 1943 that the First Amendment rights 
of minors must be protected - from, encroachment by school, authorities 
"The Fourteenth Amendment, as now applied to the States, protects 

» 

the citizen against the State itself and all of its creatures 

Boards of Education not excepted." West Virginia State Board v. 
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Barnette t supra at 637 • In that case the United States Supreme 



Court held unconstitutional the expulsion from school of students 

for thier failure to salute the flag of the United States* And' 
* 

the Court, per Mr.. Justice Jackson, said: 

■ . • 
"If there is any fixed star in our cons- * 
titutional constellation, it is that no 
official, high or petty, can prescribe what 
shall be 'orthodox in politics, nationalism, 
religion or other matters of opinion or for : 
citizens, to confess by word or act th'-ir 
faith therein. " Id., at 642. 

The United States Supreme Court, in its last term, must 
surely have silenced a]l possible debate as to the availability 
of the First Amendment right of freedom of speech or expression 
in the public schools. In Tinker v^ Des Moines Independent 
CommiUTij tjr School District, supra, its most significant decision 



in the area of juvenile rights since In re Gault , supra, the • 
Court said at. 506: 

"First Amendment rights, applied in light 
of the special characteristics of the school 
environment, are available to teachers and 
students. It can hardly be argued that either 
students or teachers shed their constitutional 
rights to freedom of speech or expression at 
the schoolhouse gate." 

See also, Burnside v^ Byars, 363 F.2d 7^9 (5'Cir. 1966);_h^ /L 

Teacher's Union Los Angeles City Board of Education . 71 A.C.A, 



572, 579} Mandel v^ Municipal Court , 276 A.C.A. 788*, 805. 

The United States Supreme Court held in Tinker that the 
wearing by school children of black arm bands protesting the 
Vietnam war constituted symbolic speech. The court affirmed 
that this exercise of expression by public school students was 
entitled to the protections afforded by the First Amendment. 

Amicus believes that the settled entitlement of public 
school students to First Amendment liberties, as affirmed by 
Tinker, must control the determination of the instant case. 



15 # Ha * r Fashion is A Form of Expression 
Protected by the First Amendment 

Almost as equally well settled, is the proposition that 

an individual's right to groom himself as he pleases is a ^liberty 

guaranteed by the Fourteenth* Amendment to the United States 

Constitution. This rif,ht van recognized in the last century in 

"2 Ml $S£L Hunan , 12 Fed., Cas< 252 (No. 6, 5*]6) (CCD, . 

California 1879). In thsl case the sheriff of San Francisco cut 

off the queue of a Chinese initiate of the -county Jail. The court, 

per Field sitting as Circuit Justice, found the sheriff's action 

to be "cruel and unusual punishment," saying: 

"The cutting off the hair of every male 

person within an inch of his scalp, on his 

arrival at jail, was not intended and cannot 

be maintained as a measure of discipline, 

and can only be a measure of health in 

exceptional cases." Id., at 254. 
• * 

In his note .on the Ho Ah Kow case in 18 Am. Law Reg. 

68f>> Judge Cooley made the following observations: 

"There is and can be no authority in the 
state to punish as criminal such practices 
or fashions as are indifferent in themselves, 
and the observance of which does not prejudice 
the community or interfere with the proper 
liberty of any of its members. No better 
illustration of one's rightful liberty in 
this regard can be given than the fashion of 
wearing the hair. If the wearing of a queue 
can be made unlawful, so may" be the wearing of 
curls by a lady or of a mustache by a beau, 
and the state may, at its discretion, fix a 
standard of hair-dressing to which all shall 
. " conform. The conclusive answer to any such 
legislation is, that it meddles with what is 
no concern of the state, and therefore invades 
private right. The state might, with even 
more color of reason, regulate the tables of 
its citizens than their methods of wearing their 
hair; for the first might do something towards 
establishing temperance in eating, while the . 
other would be simply absurd and ridiculous." 
[Quoted in footnote to Ha Ah Kow v. Nunan, 
supra , 25^-255.3 
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Ho Ah Kow is supported by subsequent dic.tum in opinions 

: of- the United States Supreme Courts In Kent Dulles , 357 U.S. 

116 (1958), the United States Supreme Court, in dealing with the 

right of a citizen to leave the country, observed: 

"Freedom of movement across 'frontiers in 
either direction, and inside frontiers as well, 
was a part of our heritage. Travel abroad, like 
travel within the country may be necessary for a 
livelihood. It may be as close to the heart of 
the individual as the choice of what he eats, or 
wears, or reads." Id., at 126 (emphasis added^T 

At the same page the Court also quotes the following; 
:from Chafee, Three Human Rights in the Constitution of 1787 , 197 
(1956):* 

"Our nation has thrived on the principle 
that, outside areas of plainly harmful conduct, 
every American is left to shape his own life as 
he thinks best, do what he pleases, go where he 
pleases." (emphasis added) 

The California courts have announced that the right of 
an individual to freely choose his hair fashion is protected by 
the constitutional guarantee of freedom of expression. 

The right of an adult to wear a beard is protected by 
the First Amendment.. Flnot v. Pasadena City Board of Education, 
250 Cal. App. 2d 18.9, 198 (1967), after citing the above quoted 
language in Kent v. Dulles s supra ; and noting that "A beard was 
part of what appellant wore and it obviously was close to his 
heart," held that the wearing of a beard is a fundamental liberty 
guaranteed by the United States Constitution against state 
infringment. There the court ordered the reinstatement of a 
public school teacher who had been removed from his regular 
teaching duties because of his beard. The court said: 



.— •'It seems to us that the wearing of a beard 
. Is a form of expression of an individuals 
personality and that such a right of expression, 
i although probably- not within the literal scope 
of the First Amendment itself, is as much en- 
titled to its peripheral protection as the 
personal rights established by Pierc e and Meyer 
with respect to the right of parents to educate 
their children as they see fit. It will be 
noted that these last mentioned rights likewise 
relate largely to nonverbal conduct rather thon 
to speech itself j but so does, to a significant 
degree, the consi tiut'ional right of political 
activity established in California by Fort^ supra , 
and so docs, for example, picketing (Tho rnhill 
yv Alabam a, 310 U.S. 88 L. Ed. 1093,^0 r 
S.Ct. 73&)) > and the carrying of a red flag 
( Strombcrs v . _ Cal ifornl a , 283 U.S. 359 T75 L. Ed. 
1317, 51 S.Ct . 532, 73 A;,L.R. lUM])-- 11 Id- at 199. 

California appellate courts have also held that the 
wearing of a chosen hair style by a juvenile is similarly entitled 
to First Amendment protection. The first California case to 
recognize this right was Ak.vn Hoard of E ducati on of RivercJdo 
Unified School Distr ict , 262 Cal. App. 2d l6l. Although Akin 
upheld the validity of a school regulation against wearing 
beards, the court nevertheless recognized that the wearing of a 
beard is a constitutionally protected right of a juvenile* Akin 
v. Board * of Education , supra , at 166-167 . 

In Meyers v. Areata Union High School District, supra > 

where the court struck down a student hair length regulation 

x 

for unconstitutional vagueness, it was said: 

"The wearing of a beard by one engaged in 
the educational process is an expression of • 
his personality and, wearing it, he is en- 
titled to the protection of the First Amendment 
of the Constitution of the United States 
(Citations omitted). Because a long hair style 
is indistinguishable from a beard for consti- 
tutional purposes, a male affecting it in a 
school is entitled to the same protection. 
Adulthood is not a prerequisite: the state 
and its educational agencies must heed the 
constitutional rights of all persons, including 
school boys (citations omitted Id., at 



The argument that student hair style is a # form of 

"expression" protected by the First Amendment has been raised in 

recent decisions of at least seven U.S. District Courts. Five 

of these decisions found it unnecessary to decide the issue, 

chosing instead to invalidate hair length regulations on the 

ground that they invaded a constitutionally protected right of 

privacy. 1 Griffin v. Tatum, 300 F. Supp. 60, 62 (M.D. Ala. 1969)? 

Breen v^ Kahl > 296 F. Supp. 702, 705-706 (W.D. Wise. 1969); 

Richards Vj. Thurston , Civil No. 69-993-W,D.C .Mass . , September 23, 

1969; 0 1 ff East Side Union High School District , Civil No. 

52282 N.D. Calif., October 1, 1969; West ley, v. Rossi , summarized 

Jti ill U.S. Law Week, ]066, D.C. Minn. ,, October 8, 1969 . 3 

However, serious discussion 1-8% given in several of these 

cases to the proposition that hair style con9fcitut.tR expression. 

In Preen v^ Kahl, supra , it is said at 705: 

"Whether wearing one's hair at a certain 
length or wearing a beard is a form of constitu- 
tionally protected expression is not a simple 
question. Unquestionably, it is an expression of 
Individuality , and it may be . . . that the 
manner in which many younger people wear their 
hair is an expression of a cultural' revolt . " 

In his very recent opinion }n 01 ff v^ East Side Union 

High School District , supra , Judge Peckham, observes: 



1. For our argument that hair style is also constitutionally 
protected by the right of privacy recognized in Oriswo ld v. 
Co nnecticut , 30 1 U.S. 479, see Part III, infra, this brief? 

2. Thi« c&.-sc also holds the particular regulation involved to 
violate the equal protection clause of the Fourteenth 
Amendment. 300 F. Supp. 60, 62. 

'} At thf» time of writing only the U.S. Law Week summary of this 

decision is available to amicus ♦ However, IT the summary is 

accurate, this decision follows the reasoning of Richards v. 
Thur:;t.ori , supra . 



is 



H . . . This court holds the regulations to 
be unconstitutionally overbroad in that they 
inhibit free expression more extensively than 
is necessary to achieve legitimate governmental 
purposes. 1 ^ 

Another recent U. S. District Court decision, Crews 
v. Clones , Civil No. IP 69-C-405, S.D. Ind., September 17, 1969, 
recognizes that hair style can be an expression of opinion 
constituting symbolic speech protected by the -First Amendment; 
however, that case upholds the school regulation in question. 
See also, Ferrell v. Dallas Independent School District . 392 F. 2d 
697, which seemingly recognizes hair style to be a matterof 
expression, but which nevertheless upholds the regulation attacked 

At least one U.S. District Court decision holds 
specifically to the contrary. In. Davis v. ' Flrment . 269 F. Supp. 
52'l, 527 (E.D. La. 1967) the court specifically refused to 
recognize a'high school student's haircut as symbolic expression 
saying: 

"A symbol is merely a vehicle by which a 
concept is transmitted from one person to another, 
unless it represents a particular idea, a • symbol 1 
becomes meanin/Ueas * " 

Amicu s takor, issue with this too restrictive definition 
of symbolism. Symbols do not convey a "particular" idea but 
instead are ambiguous signs whose referrents are elusive. 

"People seldom realize that a style of 
dress, of hair, and of every kind of external 
nonconformity represents a sort of language, 
albeit frequently vague and unintelligible. 
So far, no one has compiled a dictionary of 
these 'languages' nor researched their grammar 
•and syntax. Nevertheless, they are forms of 
expression.. . . Languages themselves would 
have no significance if objects did not possess 
. a speech of their own. World .'literature would 
be meaningless if the human spirit did not 
try to express Itself in the most divergent 
possible ways." Singer, "The Extreme Jews", 
Harper's Magazine, 55, 56, April 1967. 



a* - 

Pew would take issue with the proposition that a symphony 
score constitutes symbolic expression entitled to First Amendment 
protection. Yet, it is difficult to argue that the symbols 
which make up the symphony score represent particular "ideas" 
within the Davis v. Rirment definition. The message conveyed 
by the affectation of long hair is no less elusive than that 
conveyed by a symphony. 

To some wearers, long hair may be a specific protest 
toward restrictive and inhibitive school and societal restrictions. 
In many cases long hair worn by male students conveys nothing 
more than: "I am an individual;" "I am a nonconformist;" or, 
"I am a member of a particular sub-group of our society." Yet, 
it is submitted that this elusive message is sufficient to 
constitute symbolic expression protected by the First Amendment. 

In Meyers Areata Union High School District , supra :. 

"A California court has observed that men 
wear beards as symbols (symbols of masculinity, 
authority and wisdom or of nonconformity and 
rebellion), and that it is the symbolic value 
which merits constitutional protection. (Cita- 
tions omitted) The symbolic value of long hair 
on a male is probably less obvious: we do not 
readily accept it. as symbolic of masculinity, 
for example, and in the modern secondary school 
it may bespeak conformity rather than otherwise. 
. . . Its symbolic valuS, however, need not be 
Judicially assessed: The symbolism is subjective 
in the person wearing it. 'A person gets from a 

symbvi the meaning ho puts into it, and what ■ - 
is one man's comfort: and inspiration is another's 
Jest and scorn. 1 (JJofird of Education v. Barnotte, 

319 U.S. 6.32-C33 . . If a growth of "hair 

means anything to its wearer (including the right 
to wear it long), the First Amendment protects 
him in affecting it, and this is so whether he 
displays it on his chin or on his scalp." Id., 
at 6*1-42, footnote 6. ~" 

Amicus believes that long hair affected by male students 
is entitled to protection as a First Amendment liberty. 
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United States Court of Appeals 

For the First Circuit 



No. 7455. 

ROBERT RICHARDS, JR., 
a minor by his father and next friend 
ROBERT RICHARDS, 

PLAINTIFF, APPELLEE, 

V. 

ROGER THURSTON, 1 
as Principal of Marlboro High School, 

DEFENDANT, APPELLANT. 



APPEAL FROM- THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF MASSACHUSETTS 



Before Aldrich, Chief Jtidge, 
McEntee and Coffin, Circuit Judges. 



David G. Hanrahan, with whom William J. Brcnnan, City Solicitor, 
George A. McLaughlin, Jr., and The McLaughlin Brothers were on 
brief,' for appellant. 

Henry P. Monaghan, with whom Daniel D. Levcnson, Spencer Neth 
and John H. Henn were on brief, for appellee. 

Gerard F. Doherty y on brief for Massachusetts Secondary School 
Principals Association, amicus curiae. 



April 28, 1970. 
Coffin, Circuit Judge. Plaintiff, a seventeen year old 
boy, was suspended from school at the beginning of his 
senior year because he refused to cut his hair, which a 
local newspaper story introduced into evidence described 
as 1 'falling loosely about the shoulders". Defendant, the 
principal of the high school in Marlboro, Massachusetts, 
admits that there was no written school regulation govern- 
ing hair length or style but contends that students and 



BICSABDS V. THLTU3T0X 



parents were aware that "unusually long hair""was not 
permitted. 

On these sparse facts the parties submitted the case 
posed by plaintiff's request for injunctive relief against 
the deprivation of his rights under 42 U.S.C. § 1983. Each 
relied on the failure of the other to sustain his burden of 
proof, plaintiff claiming that he should prevail in the 
absence of evidence that his appearance had caused any 
disciplinary problems, and defendant maintaining that 
plaintiff had failed to carry his burden of showing either 
that a fundamental right had been infringed or that de- 
fendant had not been motivated by a legitimate school 
concern. The district court granted plaintiff's request for 
a permanent injunction and ordered plaintiff reinstated. 
Richards v. Thurston, 304 F. Supp. 449 (D. Mass. 1969). 

Defendant, apart from his argument on the merits, in- 
sists that the district court erred in not abstaining pending 
consideration by the courts of the Commonwealth of Massa- 
chusetts. We are in entire sympathy with the proposition 
that questions involving school board authority ought to 
be resolved whenever possible on a nonconstitutional basis. 1 
In this case, however, we agree with the district court that 
Leonard v. School Committee of Attleboro, 349 Mass. 704 
(1965), a case containing similar facts, forecloses that 
nonconstitutional approach and clearly suggests that the 
courts of Massachusetts would have ruled against plaintiff 
on these facts. 8 

Plaintiff, too, advances a narrow argument for prevailing 
—the lack of any specific regulation authorizing suspension 
for unusual hair styles. We do not accept the opportunity. 
We take as given defendant's allegation in his answer that 

/ • F 2 r ^ * ou * ht f ul discussion, see Goldstein, The Scope and Sources 
of bchool Board Authority to Regulate Student Conduct and Status: 
^° ncona M^ional Analysis, 117 U. Pa. L. Rev. 373 (1969). 

nl j e * LT°'. V ' Pape * 365 U,S * 167-183 (1961); McNeese v. 
Board of Education, 373 U.S. 668, 671-674 (1963). 
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parents and students—including plaintiff— were aware that 
unusually long hair was not permitted. Moreover, we would 
not wish to see school officials unable to take appropriate 
action in facing a problem of discipline or distraction 
simply because there was no preexisting rule on the books. 

Coming to the merits, we are aware of a thicket of recent 
cases concerning a student's wearing of long hair in a 
public high school. 3 While several of the decisions holding 



3 Decisions holding against the student include the following: Ferrell 
v. Dallas Independent School District, 392 F.2d 697 (5th Cir. 1968), 
cert, denied, 393 U.S. 856 (1968); Davis w Firment, 269 F. Supp. 
524 (E;D. La. 1967), atfd, 408 F.2d 1085 (5th Cir. 1969); Crexvs 
v. Clones, 303 F. Supp. 1370 (S.D. Ind. 1969); Brick v. Board of 
Education, 305 F. Supp. 1316 (IX Colo. 1969); Stevenson v. Wheeler 
County Board of Education, 306 F. Supp. 97 (S.D. Ga. 1969) (mus- 
taches); Akin v. Board of Education,. 262 Cal. App. 187 (1968); 
Neuhaus v. Torrey, 38 U.S.L.W. 2516 (N.D. Cal., March 10, 1970); 
and Leonard v. School Committee of Attleboro, supra. Several decisions 
gave considerable weight to the evidence of prior disruptions of the 
school atmosphere caused by unusual hair styles. E.g., Ferrell, Davis, 
Brick. The Crews decision relied on the fact of prior disruptions 
concerning the particular plaintiff there involved. 

Ranged against these authorities are the following cases holding 
for the student: Finot V. Pasadena City Board of Education, 58 
Cal. Rptr. 520 (Cal. App. 1967) (First Amendment); Meyers v. 
Areata Union High School District, 75 Cal. Rptr. 68, 72^73 (Cal. 
App. 1969) (First Amendment); Sims v. Colfax Community School 
District, 307 F. Supp. 485 (S.D. Iowa 1970) (Due Process Clause 
protects female student's long hair); Breen v. Kahl, 296 F. Siipp. 702 
(W.D. Wis. 1969) (Due Process Clause), affd, 419 F.2d 1034 
(7th Cir. 1969); ("penumbra" of First Amendment or Ninth Amend- 
ment); Calbilloy. San Jacinto Junior College, 305 F. Supp. 857 (S.D. 
Tex. 1969) (Equal Protection Clause in a junior college context); 
Zachry v. Brown, 299 F. Supp. 1360 (N.D. Ala. 1967) (Equal 
Protection Clause); Griffin v. Tatum, 300 F. Supp. 60 (M.D. Ala. 
1969) (Equal Protection Clause and Due Process Clause); Westley 
v. Rossi, 305 F. Supp. 706 (D. Minn. 1969) (same). 

In Farrer • Smith, F. Supp. (D. Me. 1970), the court 
explicitly ace. «* J the proposition that the right to wear one's hair at 
any length is an aspect of personal liberty protected by the Due Process 
Clause of the Fourteenth Amendment, following the "pro-hair* cases 
cited above. However, the court on the facts before it held that the 
state vocational school had met its substantial burden of justification 
by a showing that neatness of appearance enhanced the employment 
opportunities of its students. 
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against the student have relied on the prior occurrence 
of disruptions caused by unusual hair styles, 4 we think it 
fair to say that many of those courts would hold against 
the student on a barren record such as ours, on the grounds 
that the student had not demonstrated the importance of 
the right he asserts* On the other hand, in few of the cases 
holding for the student was there any evidence of prior 
disruptions caused by hair styles. Despite the obvious 
disagreement over the proper analytical framework, each 
of the "pro-hair" courts held^explicitly or implicitly that 
the jrchodiM^ of justify- 

ing the regulation against long hair. 

What appears superficially as a dispute over which side 
has the burden of persuasion is, however, a tery funda- 
mental dispute over the extent to which the Constitution 
protects such uniquely personal aspects of one's life as the 
length of his hair, for the view one takes of the constitu- 
tional basis—if any — for the right asserted may foreshadow 
both the placement and weight of the evidentiary burden 
which he imposes on the parties before him. For this 
reason, we resist the understandable temptation, when one 
is not the final arbiter of so basic a constitutional issue, 
to proceed directly to an application of the constitutional 
doctrine without attempting to ascertain its source as pre- 
cisely as possible.* ■ 

It is perhaps an easier task to say what theories *we 
think do not apply here. We recognize that there may be 
an element of expression and speech involved in one's 
choice of hair length and style, if only the expression of 
disdain for conventionality. However, we reject the notion 
that plaintiff's hair length is of a sufficiently communicative 



4 See also two Fifth Circuit "freedom button* cases expressly differen- 
tiated because of the disruptive response to the plaintiffs in the latter 
case which had not occurred in the former: Burnside v. Byars, 363 
F.2d 744 (5th Cir. 1966), and Blackwell v. hsaqvena County Board 
of Education, 363 F.2d 749 (5th Cir. 1966). 
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character to warrant the full protection of the First Amend- 
ment. United States v. O'Brien, 391 U.S. 367, 376 (1968) ; 
Tinker v. Des Moines School District, 393 U.S. 503, 507-508 
(1969); see Cowgill v. California, 396 U.S. 371 (1970), 
Harlan, J. concurring; cf. Close v. Lederle, F.2d 
(1st Cir. 1970), filed this date. That protection extends 
to a broad panoply of methods of expression, but as the 
non-verbal message becomes less distinct, the justification 
for the substantial protections of the First Amendment 
becomes more remote. Nor do we see the logic of expanding 
, the right of marital privacy identified in Grisivold v. Con- 
necticut, .381 U.S. 479 (1965), into a right to go public 
as one pleases. 5 

pur rejection of those constitutional protections in this 
case is not intended to denigrate the understandable desire 
of people to be let alone in the governance of those activities 
which may be deemed uniquely personal. As we discuss 
below, we believe that the Due Process Clause of the Four- 
teenth Amendment establishes a sphere of personal liberty 
for every individual, subject to reasonable intrusions by 
the state in furtherance of legitimate state interests. 9 

The idea that there are substantive rights protected by 
the "liberty" assurance of the Due Process Clause is almost 
too well established to require discussion. Many of the 

5 That ^privacy" has not been generally understood in the latter 
sense is indicated by the definition of privacy given by Alan F. Westin 
in his wide-ranging book Privacy and Freedom, (1967), at p. 7: 
"Privacy is the claim of individuals, groups or institutions to determine 
for themselves when, how, and to what extent information about them 
is communicated to others." 

•The fact that the "liberty 11 protected by the Due Process Clause 
includes such a sphere of personal liberty does not require the state 
to provide a special forum for the exercise of such personal liberty. 
Moreover, having provided a forum, the state may revoke it when 
the exercise of personal liberty becomes inimical to the societal interests 
affected by such use of the state's forum. C/., Clote v. Lederle, supra. 
Of course, when the activity takes on the coloration of a First Amend* 
ment right, only a more compelling interest will justify a limitation on 
such activity. United States v. O'Brien, supra tit 376-377. 
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cases have involved rights expressly guaranteed by one 
or more of the first eight Amendments. 7 But it is clear 
that the enumeration of certain rights in the Bill of Rights 
has not been construed by the Court to preclude the exist- 
ence of other substantive rights implicit in the "liberty" 
assurance of the Due Process Clause. In the 1920's the 
Court held that such "liberty" includes ihe right of parents 
to send their children to private schools as well as public 
schools and to have their children taught the German 
language. Pierce v. Society of Sisters, 268 U.S. 510, 534- 
535 (1925) ; Meyer v. Xebraska, 262 U.S. 390, 399-400 
(1923). In 1958, the Court held that " the right to travel 
[to a foreign country] is a party of the 'liberty' of which 
the citizen cannot be deprived without due process of law 
under the Fifth Amendment/ 1 Kent v.- Dulles, 357 U.S. 116, 
125 (1958) ; followed in Aptheker v. Secretary of State. 37S 
U.S. 500, 505-506 (1964). More recently, the Court, without 
specifically ascribing its source, established the right to 
travel interstate as a right fundamental to our Federal 
Union despite the absence of any specific mention thereof 
in the Constitution. United- States v. Guest, 3S3 U.S. 745, 
757, 759 (1966); Shapiro w Thompson, 394 U.S. 618, 629- 
631 (1969). Such a right of interstate travel being more 
inherent in and essential to a Federal Union than the right 
to travel abroad established in Kent and Aptheker} we can 
only conclude that such right must a fortiori be an aspect 
of the "liberty" assured by the Due Process Ciause. 

We do not say that the governance of the length and 
style of one 1 ? hair is necessarily so fundamental as those 
substantive rights already found implicit in the " liberty" 

''See e.g., Schneider v. United States, 308 U.S. 147, 160 (1939); 
Cantwell v. Connecticut, 310 U.S. 296, 303-305 (1940); SAACP 
v Alabama, 357 U.S. 449, 460 (1958); Railroad Trainmen v. 
Virginia Bar, 377 U.S. 1 (1964). 

*See discussion in Guest, supra, and Shapiro, supra, and see 
Stewart, J. concurring in Shapiro at 642-643. 
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assurance of the Due Process Clause, requiring a "com- 
pelling" showing by the state before it may be impaired. 
Yet "liberty" seems to us an incomplete protection if it 
encompasses only the right to do momentous acts, leaving 
the state free to interfere with those personal aspects of 
our lives which have no direct bearing on the ability of 
others to enjoy their liberty. As the Court stated in Union 
Pacific Raihvay Co. v. Botsford, 141 U.S. 250, 251 (1891) : 
"Xo right is held more sacred, or is more carefully 
guarded, by the common law, than the right of every 
individual to the possession and control of his own 
person, free from all restraint or interference of 
others, unless by clear and unquestionable authority 
of jaw. As well said by Judge Coolcy, 'The right of 
one's person may bo said to be a right of complete 
immunity: to be let alone.' " 9 
Indeed, a narrower view of liberty in a free society might, 
among other things, allow a state to require a conventional 
coiffure of all its citizens, a governmental power not un- 
known in European history. 10 

We think the Founding Fathers understood them- 
selves to have limited the government's power to intrude 
into this sphere of personal liberty, by reserving some 
powers to the people." The debate concerning the First 
Amendment is illuminating. The specification of the right 
of assembly was deemed mere surplusage by some, on the 
grounds that the government had no more power to restrict 

• In more recent cases, the Court Has weighed this right to the control 
over ones own person against the state interest underlying the state's 
intrusion. Rochin v. California^ 342 U.S. 165, 172 (1952): Breit- 
haupt v Abram, 352 U.S. 432, 439 (1957); cf, Schmtrber v. Cali- 
fornia, 384 U.S. 757 (1966). 

t "See W. and A, Durant, The Story, of Civilization: Part VIII, 
The Age of Louts XIV, 396-410 (1963) (account of Peter the Great's 
proscription of beards). 

T^** 'Pertain Rights . . . Retained By The PeopleT, 
37 N.Y.U.L. Rev. 787, 804*12 (1963). 
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assembly than it did to tell a man to wear a tat or when 
to get up in the morning. The response by Page of Virginia 
pointed out that even those ''trivial'* rights had been known 
to have been impaired— to the Colonists' consternation — 
but that the right of assembly ought to be specified since 
it was so basic to other rights. 12 The Founding Fathers 
wrote an amendment for speech and assembly ; even they 
did not deem it necessary to write an amendment for 
personal appearance. 13 We conclude that within the com- 
modious concept of liberty, embracing freedoms great and 
small, is ^ the right-to wear one's hair as he wishes. 

Determining that a personal liberty is involvedranswers 
only theflirst of two questions. The second is whether there 
is an outweighmg state interest justifying the intrusion. 
The answer to this question must take into account the 
nature of ithe4iiberty asserted, the context in which it is 
asserted, and the extent to which the intrusion is confined 
to the legitimate public iuterest to be served. For example, 
the right to appear au haiurel at home is relinquished 
when one-sets: foot oh ;a public sidewalk. Equally obvious, 
the very nature of public school education requires limi- 
tations on one !s personal liberty in order for the learning 
process to .proceed! Finally, a school rule which forbids 
skirts shorter than a certain length while on school grounds 
would require le<> justification than one requiring hair 
to be cut* which affects the stu&eht twenty-four hours a day, 
seven daysvav week, nine months a yean See Westley v. 
Rossi, 303 F. Supp. at 7i3-7li 

^ JThis exchange is reported and discussed in Irving Brant's The Bill 
of{Rigftis 9 53-67 C1965). As the Author there points out, the refer- 
ence to the wearing of hats had considerable meaning to the partici- 
pants of the debates, recalling William Penn*s trial for disturbing the 
peace. Upon entering the courtroom bareheaded; Penn was directed 
by a court officer to don his hat, after/which he was fined by the court 
for not doffing his hat. 

13 Remarks of James Madison, reported and discussed in Redlich 
article tcited in n. 10 supra. 
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Once the personal liberty is shown, the countervailing 
interest must either be self-evident or be affirmatively 
shown. We see no inherent reason why decency, decorum, 
or good conduct requires a boy to wear his hair short. Cer- 
tainly eccentric hair styling is no longer a reliable signal 
of perverse behavior. We do not believe that mere un- 
attractiveness in the eyes of some parents, teachers, or 
students, short of uncleanliness, can justify the proscription. 
Nor, finally, doe$*compelled conformity to conventional 
standards of appearance seem a justifiable part of the 
educational process* 

In the absence of an inherent, self-evident justification 
on the face of the rule, we conclude that the burden *as 
on the defendant. Since he offered no justification, the 
judgment of the district court must be affirmed. 

Affirmed. 
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UNITED STATES COURT OF APPEALS 
FOIS THE XIXT82 CIRCUIT 



Shasta Hattek, a minor, by Jane Gordon, her 
next friend anil Julie Johnston, a minor, by 
Caroline (Daniel) Conneu.. her next 
friend, both individually and on bclialf of all 
others similarly situated. 

Plainlifis-Appillants, 

vs. 

Los Angeles City High School District; Los 
Angeles Cm* Board or Edccation: Akthcr 
F. Gardner (President or the Los Angeles 
City Board of Education!. Richard E. Fer- 
raro, Georgian.* Hardy. Jcllvn Xava. Don- 
ald Xevymax. and each of .them, both indi- 
vidually and as members of the Los Angeles 
City Board of Education: Jack P. Crowther. 
individually and as Superintendent of the Los 
Angeles City School District: Robert Ro- 
nanko. individually and as Principal of 
Venice High Schooh Shiela IIik^hrerg. in- 
dividually and as Vice-Principal of Venice 
High School; Joy Loitenpercer. individually 
and as teacher and administrative assistant at 
Venice High School. Maxin* Roberts, individ- 
ually and as teacher at Venice High School, 
Defendants-AppdkfS. 



*Xo. 26,031 



[November 22. 1971] 

On Appeal from the United States District Court 
for the Central District of California 



Before: MERRILL, BROWNING ami IIUFSTEDLER, Circuit 
Judges 

MERRILL Circuit Judge: 

Plaintiffs Shasta Hatter ami Julie Johnston, students at Venice 
High School in Los Ar.gelcs protected their school's dress code by 
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tutional protection only those which it feels arc of sufficient social 
importance. 1 

Before us the appellees support dismissal (and seek further to 
distinguish Tinker) on the ground that appellant?' actions served 
to disrupt orderly school operations. This fact doi-s not appear 
from the complaint, however, and thus does nor. warrant dismissal 
for failure of the complaint to state a claim. The nature of the 
asserted disruption is set forth in affidavits of teachers who found 
it difficult to persuade their students to confine themselves to their 
classroom subjects since the students wished to discuss the pro- 
posed boycott. Appellants contend that any disruption that oc- 
curred was not material, that ft was not such a disruption as can 
be attributed to them, that they did not advocate or foment it, 
and .that if it rosultvd it was due to the discussability of the 
thoughts they expressed and lack of restraint on the part of the 
students. 2 

The issue of disruption thus remains to be resolved by further 
proceedings below in which the facts can be more fully developed 
and the applicable law ascertained. 

"Upon its order of dismissal, the District Court is reversed and 
the matter remanded with directions to vacate that order and to 
conduct further proceedings. 



*Scc Thomas r. Coffin* 323 U.S. 51tf. 531 (1045) ("the rights of free 
speech and a free press are not confined to any field of human in- 

*Also presented in this case is flic question — raised hy tlic action 
taken against Hatter — as to the constitutional acceptability of inter* 
ference by scli^n officials with protected expressive activity enraged in 
outside of school emumk whatever tiie subsequently developing factual 
context of that ariivity. ->re $*Uirn§$ r. Jh,*t,<t»m /w«V/#. .$r&/Mi/ DteL 9 
307 F.Snpn. 132$. 1S40-41 iS.D.Tcx. 19tJ9); Jlttthvi r. Smiley, 281 
F.Supp. 280. 28«; (D.Wo. 19GSU 1 T. Emerson. 1). Habcr & X. Dor- 
sen. Political atttl Civil Binhts in the United States, 1045. 1047 tM cd. 
1967); Developments in the Law — Academic Freedom , SI Harv.LRcv. 
1045, 1132 (19C8). 
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FEBRUARY TERM, 1970 
NO. 4198 



IN THE COURT OF COMMON PLEAS 
FOR THE COUNTY OF PHILADELPHIA 

LEWIS JONES, by his mother 
and natural guardian, 
HURLEY JONES, on behalf of 
himself and all others similarly 
situated, 

Plaintiff 

vs. 

EDWARD GILLESPIE, principal 
of Strawberry Mansion Junior 
High School, on behalf of himself 
and all other school principals 
in the School District of 
Philadelphia and THE SCHOOL — : 
DISTRICT OF PHILADELPHIA, 

Defendants : TRIAL DIVISION 

COMPLAINT IN EQUITY 

1. Plaintiff is Lewis Jones, a minor, 15 years of age, residing with 
his mother, Hurley Jones, at 2012 N. 22nd Street, Philadelphia, Pennsyl- 
vania; plaintiff brings this action by his mother, on his own behalf 

and on behalf of all other students in the School District of Philadelphia. 

2. The students in the School District of Philadelphia nunber approxi- 
mately 290,000 and therefore constitute a class so numerous as to make 
it impracticable to join them all as parties plaintiff, and plaintiff 



will adequately represent their interest. 

3. Defendant Edward Gillespie is principal of the Strawberry Mansion 
Junior High School, with offices in the school at Ridge and Susquehanna 
Avenues in Philadelphia, Pennsylvania; defendant Gillespie is sued as 
principal of the Strawberry Mansion Junior High School and as representa- 
tive of the class of all school principals in the School District of 
Philadelphia. 



4. The principals in the School District of Philadelphia number 
approximately 267 and therefore constitute a class so numerous as tr make 
it impracticable to join them all as parties defendant, and defendant 
Gillespie will adequately represent their interest. 

5. Defendant School District of Philadelphia is a political subdivision 
of the Commonwealth of Pennsylvania, with offices at 21st and the 
Parkway, Philadelphia, Pennsylvania. 

6. Plaintiff Jones was a ninth grade student at Straw'berrv Mansion 
Junior High School until January 28, 1970, when he was suspended from 
school by defendant Gillespie. 

7. Plaintiff Jones was remained suspended from January 28, 1970, to 
date, without ever having received any form of hearing whatsoever, 

and he has not been advised of any date upon which he will be re-adiri tted 
to school. 

8. On January 19, 1970, defendant Gillespie advised plaintiff's counsel 
that plaintiff could return to school only upon condition that he not 
attend classes and remain in defendant Gillespie's office. 

9. Plaintiff's suspension without a hearing, as aforesaid, violates 

; 

plaintiff's rights under: Section 1318 of the School Code, 24 P.S. 
section 1318; (b) the Local Agency Law, 53 P.S. Section 11301 et seq.; 



10. It is a widespread invidious practice among class defendants to 
suspend class plaintiffs longer than temporarily without affording 
class plaintiffs any form of hearing or taking steps to permit the 
School Board of the School District of Philadelphia to afford them 
a hearing, all in violation of class plaintiffs' rights under aforesaid 



(c) the Fourteenth Amendment to the United States Constitution. 




laws. Class defendants will continue to violate class plaintiffs 1 
rights as aforesaid unless restrained by this Court, 

11. Despite knowledge of the aforesaid practice of class defendants, 
defendant School District of Philadelphia has failed or refused to 
take action, by regulation or- otherwise, to end the unlawful suspen- 
sions and enforce and protect the rights of class plaintiffs under 
the laws set forth above. 

12. Piaintiff and class plaintiffs have no adequate remedy at law. 
"13. Plaintiff and class plaintiffs are suffering and will continue to 
suffer irreparable harm from the practices complained of. 

WHEREFORE, plaintiff and class plaintiffs, being without 
adequate remedy at law, and being in need of immediate relief, pray 
your Honorable Court for the following relief: 

(a) That defendant School District of Philadelphia and 
defendant Gillespie be preliminarily and permanently enjoined from 
preventing plaintiff Jones from attending Strawberry Mansion Junior High 
School, unless and until the Philadelphia School Board or a duly 
authorized committee thereof decides to expel or suspend plaintiff from 
Strawberry Mansion Junior High School after a proper hearing; 

(b) That defendant Gillespie and class defendants be prelimi- 
narily and permanently enjoined from suspending class plaintiffs for 
periods in excess of five days unless such longer suspension is 
authorized by the Philadelphia School Board or a committee thereof 
after proper notice and hearing. 

(c) That defendant School District of Philadelphia be prelimi- 
narily and permanently ordered to take whatever action, by promulga- 
tion of regulations or otherwise, is necessary to enforce and protect 



the rights of class plaintiffs to a hearing before suspension in 
excess of five days; 

(d) That plaintiff be awarded his costs in this action; 

(e) That plaintiff and class plaintiffs be awarded such other and 
c urther relief as is necessary and appropriate. 



DANIEL E. FARMER 



si .... 

MARTHA K. TREESE 



CHARLES H. BARON 



DATE- — ... s/ 

HARVEY N. SCHMIDT 
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IN THE COURT OF COMMON PLEAS 
FOR THE COUNTRY OF PHILADELPHIA 



LEWIS JONES, by his mother 

and natural guardian, 

HURLEY JONES, on behalf of himself 

and all others similarly situated, 

Plaintiff 

vs. 

EDWARD GILLESPIE, Principal of 
Strawberry Mansion Junior High 
School, on behalf of himself and 
all other school principals in 
the School District of Phiradelphia 
and THE SCHOOL DISTRICT OF 
PHILADELPHIA, 

Defendants 



FEBRUARY TERM, 1370 



NO. 4198 



IN EQUITY 



INTERROGATORIES TO DEFENDANT SCHOOL DISTRICT 
Plaintiff propounds the following interrogatories to defendant 
Philadelphia School District, to be answered by Mark R. Shedd person- 
ally and under oath on the basis of his personal knowledge or on the 
basis of personal knowledge of employees of defendant Philadelphia 
School District or on the basis of information otherwise available 
(as hereinafter defined) to defendant Philadelphia School District. 

These interrogatories are continuing, and supplementary/ 
answers are to be/ filed upon discovery of information which renders the 
prior answers substantially inaccurate, incomplete or untrue. 

Those interrogatories calling for statistical information are 
to be answered for the most recent academic year for which such informa- 
tion is available (stating the year in the answer). "Available, 11 as 
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used in these interrogatories and the preamble thereto, means com- 
putable, compilable, inferable, or otherwise obtainable. 

In addition to their meanings in ordinary English usage, the 
following terms used herein have the following further specific 
meanings: 

Identify state each of the following where available: title, author, 
names of sender and recipient, date of communication or delivery, 
present place of custody, name and address of present custodian* and 
form number* 

Transfer - the transfer other than upon request * of a student, his 
parent or guardian, of attendance from the student's present school 
to attendance at any other school including transfer to a discipli- 
nary school. 

Disciplinary School - Daniel Boone, Oliver P. Cornman, or Octavius 
* Cat to s chools 

School - a school of the Philadelphia School 

District - except as otherwise indicated*, one of the eight numbered, 
non-statutory sub-districts of the Philadelphia School District. 
School District - except as otherwise indicated, the Philadelphia 
School District, including the political entity named, the Board of 
the Philadelphia School District, and any employee of the Philadelphia 
School District; 

Document - any writing or recording of any kind, whether handwritten, 
typed or printed, including; but not limited to: letters,, memoranda, 
bulletins, resolutions, books, computer print-outs, papers, pamphlets, 
notebooks, recording tapes , discs and wires. 



Suspension - every non-permanent exclusion of a student from school 
attendance by action of a School District employee, of whatever 
duration, and whether terminated by readmissionj admission to another 
school, admission to a disciplinary school or otherwise. 
Iv State the number of students suspended from each Junior High 
School arid High: School, categorizing them as to duration into suspeh- 
sions of : 

a) less than five days. 

• \ 

b) ?more ithan five days but less than ten days, 

c) more than= ten days: but less ^han fifteen days 9 
*d) more than ;f if teen d|ys; * 

2. State^ for each^ Junior High School and High School, the ways: in 
which suspensions terminate and state the number of suspensions 
terminated in each such category; 

3. For each Junior High School and High School, state the number of 
students in each of the follow^ 

a) Transferred to another school, 

b) E^elled for mis conduct, 

c) Expelled for reasons other than misconduct, stating 
such reason* 

d) Transferred to a 

e) Any other transfer or exclusion from attendance. 

4. State the information requested in the fo 
sor Negro students alone . 

5. State the; number of suspension* expulsion or transfer hearings 

held before the. Schpol Board of defendant School or a committee 



thereof, and describe the procedures followed in such hearings • 

6. State the number of suspension, emulsion or transfer .hearings 
in which the presiding. School District employee was a principal, 
and' describe the procedures followed in- such hearings. 

7. State the number of suspension * expulsion or transfer hearings 

in which the presiding School District employee was a district suno.f^ 
intendent, and describe the procedures followed in such hearings; 
8; State the number of suspension, oxpuision arid transfer hearings 
in. which the presiding School District employee was someone other 
than the School Board of ^defendant School District, a committee thereof, 
a principal or a district superintendent; state who : p resided, and 
describe the procedure followed' in such hearings, 

9. Identify and quote yertatifh or attach the relevant sections, of all 
documents^ promulgated by the School District and currently in force * 
governing ^procedures in: expulsions , suspensions and disciplinary 
transfers, 

10. State to' whom* are^distriButed any documents identified in an^w^" 
to interrogatory number 9; 

11. identify all documents prepared by defendant; School district con- 
tainihg; regulations or adminis ; trative directives governing procedures 
in suspensions, expulsions -<^£^discip^i^ry transfers which have not 
been .promulgated; quote verbatim, or attach the relevant sections thereof 
and state why such regulations or .directives; were not prpmuigated. 

12. State the number of times; it has come to the attention of the Office 
of Legal Affairs, the Office of the Philadelphia District Superintendent 
or the Office of Eupi4 Personnel and Counseling that principals or 
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district superintendents were not following the, applicable law, 
regulations or administration directives governing suspensions, 
expulsions or disciplinary transfers. 

13. State what measures have been: taken by defendant School District 
to insure compliance by principals and district superintendents with 
the law, regulations, and administrative directives concerning suspen- 
sions i expulsions and- disciplinary transfers. 

14, Identify every document containing any information relevant to 
answering the -foregoing interrogatories. 

15i Wentify the documents used in processing suspensions, expulsions 
or transfers. 

16. State whether any alternative education is provided suspended 
students, and if so, describe such education fully, including but 
not limited to: 

a) number of persons to whom provided, 

b) criteria for eligibility, 

c) curricula. 

17. Should objections be sustained to any interrogatory herein on 
the ground that it calls for excessively burdensome investigation, 
computation or compilation of information, state; for each such objec- 
tion, the sources from which the information sought may be derived by 
plaintiff and identify any relevant documents . 



Date: 



DANIEL E. FARMER 



MARTHA K. TREESE 



CHARLES H. BARON _ " 
Counsel for Plaintiff 

COMMUNITY LEGAL SERVICES, INC. 
313 South; Juniper Street 
Philadelphia, Penna. 19107 
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IN THE COURT OF COMMON PLEAS 
FOR THE COUNTY OF PHILADELPHIA 



FEBRUARY TERM, 1970 

NO. 4198 ' 

IN EQUITY 



LEWIS JONES, by his mother and : 
natural guardian, .. 
HURLEY JONES, on behalf of : 

himself and all others similarly. : 
situated, . 

Plaintiff : 
vs. . 

• 

EDWARD GILLESPIE, Principal : 

of Strawberry Mansion Junior : 

High School on behalf of : 

himself arid all other school :. 

principals in the School • 

District of Philadelphia and: : 

THE SCHOOL DISTRICT OF • 
PHILADELPHIA, 

Defendants 

STATEMENT -OF THE CASE 
Plaintiff Lewis Jones was a ninth grade student at Strawberry 
Mansion Junior High School until his suspension on January 28, 1970, 
by the principal of Strawberry Mansion, defendant Edward Gillespie, on 
the ground that he allegedly took a ten cent box of cookies from a 
tellow .student. 

Plaintiff's mother was informed on February 5, 1970, that tier 
son . would not be then readmitted to Strawberry Mansion, but would 
remain suspended pending further consideration of the case. Plaintiff 
has not had a hearing before the School Board of the Philadelphia 
School Dis trict and remains suspended to date . 
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Lewis Jones ' plight is reflective of a widespread practice 
among class defendants to arbitrarily suspend students without hearings 
and keep thi^ suspended: without hearings, for substantial periods of 
time at their pleasure. Defendant School District,.- with full knowledge 
of this routine deprivation of students' rights* looks on and does 
nothing. 

ARGUMENT 

I.. ;DUE PROCESS REQUIRES A HEARING BEFORE SUSPENSION EXCEPT 

IN EXCEPTioNAL EMERGENCY SITUATlb^S IN WHICH HEARING MAY BE 
PROVIDED AFTER SUSPENSION. 

Due process requires a hearing whenever substantial rights of 
individuals are affected by ^ government "action. The Supreme Court 
held in Annstr6ngiv;^Mahzo > 380 U>S. 545, 552 (1945) »^ that k hearing- 
"must, be grant ed at a meaningful time andj in a meaningf ul iiahher. 11 In; 
the absence of compelling clLrci^stanceSi this means that the hearing 
must be ; af fprdedrVsfp^ ^e deprivation occurs The Courfc has, upheld: 
the right to . a :hearing before ^ interests are disturbed by 

state action in a variety of situations . Arms tfdhg jv; Maiizb y supra 
(#prlvatioa-6f parenthood):; Cole ^ Young , 35% i-UV-Sv- 536 (1956) 
(dismissal -f rbm en^iojShent^;, ;G61dsmi th v; iUnifcedkStates^ Bd. . of Tax 
Appeals j 270 U.Si 117 (1926), (accountant's qiiairf to practice 

before the Board of Tax Appeals); Slochower v . Bd . , 6 f , Bar: Examiners 
353 U.S. 232: (1957) (right to £ak>bar ex^ination); iSnaidach v . 
family: FihahcezCorp i 395 UyS. 337 (1969) (prejudgment gam^ 

Education-is one of the most vita! rights of ah individual. 
As the Supreme Court recognized^ in Brown V; .Board of Education ^ 347 U. S. 
483 (1954): 
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Today, education is perhaps the-most important fimction 
of state and local governments, .i .In these days,, it is doubt fill 
that any child may reasonably be expected ;to succeed in life 
if. he is denied;, the opportunity of an education. 

So important does the §tate deem education, that it is not 
only a right, but a compulsory^ requirement. 24 PiS. Section 13-1327. 

It is clear therefore that any deprivation of state- guaran- 
teed and state ^required education must be consonant with due process. 
This proposition is, well established. Mxon-Y. Alabama^St:..;B6ard of 
Education % 294 F. 2d 150 (5th Cir. ), c ert, denied 368 U.S. 930 (1961), 
is the leading, 'case extending the right of aj hearing to students: 
expelled from a Universi ty; The Court :Ke!d' that education was so 
essential that a hearing: was constitutional required before they 
could be so deprived. Accord, e.g., Knight v. State Board of Education. 
200^fe- Siipp^ 174 (M.D. fenn. 1961/) and Esteban v. Central Missouri 
State College, 277 Siippu 649 (W.D. Mo, 1967). 

Suspension is a deprivatiorit of ^.if.tudenC/.s;:righ^ with the 
same necessilfy gf protection as emulsion. In S t r ickliri: v . JRegeh t is 
of University of Wisconsin 297 F. Supp. 4l6 (W^D. Wise. 1968)* 
Plaintiffs a temporary restraining or der for fcheir iipedtate 

reinstatement as^^s The: plaintiffs had been suspended, because 

they had engaged in; and 'incited; acts of violence -on. campus which cpri^ 
stituted iarge-scale riots. The -plaintif f s were temporarily suspended' 
pending a full hearing on further i-tdij|c0iina^- action, to be held 
13: days later because ^ university of ^ concluded that 

the students' \cpti tinued -pfesehce would lead to further violence. 
Nevertheless the Court ordered the reiristatement of :the students* for 
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it concluded that due process required a preliminary hearing before 
even a temporary suspension, where no impossibility or unreasonable 
burden in holding such a preliminary hearing. was shown. 

. The due process requirement of a prior hearing applies to 
school as well as college disciplinary actions. An individual's 
interest in receiving an elementary and secondary education is more, 
essential than in receiving a college education, for without such 
education, an individual cannot survive, in society.* In Woods v. 

334 F. 2d 369 (5th Cir. 1964), the Court made no distinction 
between high school and college students . The Court granted a tempo- 
rary restraining order to reinstate high school students who had been 
suspended without a hearing several days before the end of school.. 
The shortness of time before the end of school and the availability 
of summer school were not exigencies enough to justify abrogation of 
the students' right to a hearing prior to suspension. 

Students, therefore, have a vital interest in securing ah 
education which must be protected from arbitrary action by government 
officials. To protect this interest, a hearing must be held before 
tiiif?* 4Jy?|t"ipni:6an^be disrupted. 

Ii:. WHERE AN EMERGENCY JUSTIFIES SUSPENSION PRIOR TO A HEARING 
DUE PROCESS REQUIRES A HEARING AS SOON AS PRACTICABLE AFTER 
SUSPENSION. 

If -has been recognized that due process permits state depriva- 



*Tinker v. Pes Moines Independent Community School District. 89 Si Ct. 
733, (1969), for example, recognized that school children have the 
full protection of the first amendment as against action by school 
officials. 
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tion of rights, prior to a hearing in the face of grave and immediate 
threat of serious injury to persons or property. Accordingly, Isus- 
pension before hearing could conceivably be justified by extremely 
disruptive or dangerous behavior. The exception, however, is a narrow 
one j for the right abridged is elemental in our system of justice. 
Thus, Sticklin v. Regents of the University of Wise . . supra., held 
unconstitutional a 13 day temporary suspension without a prior hearing 
even though the Court assumed the truth of defendant's contention 
disorder and riot were -threatened. 

111 • TO ESCAPE CONSTITUTIONAL INVALIDITY SECTION 1318 OF THE 
S CHOOL CODE MUST BE CONSTRUED AS AUTHORIZING SUSPENS IONS 
BEFORE HEARINGS ONLY IN EMERGENCIES AND AS REQUIRING A 
HEARING WITHIN FIVE DAYS AFTER SUCH SUSPENSIONS. 

Section 1318 of the Public School Code, 24 P.S . Section 13-1318, 

> 

Every principal or In charge of a public ..school: 

'W Jtemporariiy, suspend" aiiy : pupit oh adcount of disobedience 
9* Misconduct ,^ ^ and any principal or teacher suspending any 
:pupii shall promp tly Notify the district ^ supetititeridentV 
supervising^ ^ or .secretary of the board of school 

directors ., jThe .board; may.v altkr a .proper heariiigj. -sUsp^hd 3 
:^^."cliii'd : - for such time as it may; determine, 6f:may per^ 
■Pf^Ciy -.e^eJMhim.- Such hearing-, ^suspension, or emulsion 
pay be delegatedvto a duly- ^thprize 
board.* 



*?he; district |uperih%ridene sype^ising ; ;p referred to 

aye^not of ficiafe of"';the s snju^ered, s ufc^dis itrlc ts of the; Philadelphia 
School District i: but are officials of the whole district. 24 P.S. 
Section IQrlOip. Dr. Mark Shedd is both District ^ 
Secretary of the School Board I a There is: no ^.Supervising Principal;" 



This statute must be construed] so as to conform to the con- 
stitutional requirements of due process; Since due process requires 

a hearing before suspension, the statute can only be consistent if 

t 

it is considered as authorize only in cases 

of emergency. 

I 

If a student must be siSunarily suspended, then a hearing must 
be conducted as soon as it is reasonable to convene a hearihg commit- 
tee. Since the statute authorizes a hearihg before a confihittee of 
the School Board, a committee of one member of the School Board could 
hold the hearing; almost immediately. Certainly, five days is more 
than, adequate. 

Moreover, the purpose of the statute wiH^^b if the 

s tuden t f emains; suspended for a subs tan tial .pe ridd of time , for the 
reinstated student wiir suffer ah -mjjus^:%cademic penalty due to his 
absence from class . Absence for longer than f ive days, gravely impairs 
academic: standing . ^ 

Section 3214 (6) of the >New York Schpot 
siohs and establishes a- five day ^ maximiam s^pensidh without a hearings 

Section 3214; School for delinquents^ 

6 . Suspension of a minor . ia ; TKerboardi of education , aboard 
of trustees or sol e trustee, the superihtendeht of schools, 
or district superintendent of schools may suspend the 
foli6wihg:-min from required; attendance up^ instruction: 

(1) A minor who is insubordinate or disprderlyv or whose 
conduct otherwise endangers: t^ health or 
-welfare of others ;: 

(2) A minor whpse iphysicat or mental; conditions endangers 
the health, safety, or morals of hiirself or 6 f ' b tKe.fc Minors ; 
C3)f A minor who, ;as determined iti acco the 
provisions; of : part pne^of this artjlclje, is feebleminded to 
the extent that he cahiio t tbenef i t from instruc tiori v 
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/ b. The board of education, board of trustees, or sole 
/ trustee may adopt by-laws delegating to the principal of the 
I district, or the principal of the school where the pupil 

attends, the power to suspend a m* nor for a period not to 

exceed five school days. 

c> No pupil may be suspended for a period in excess of 
five school days unless such pupil arid the person in paren- 
tal relation to such pupil shall have had an opportunity 
for a fair hearing, upon reasonable notice, at which such 
pupil shall have the right of representation by counsel, 
with the right to question witnesses against such pupil. 
Such hearing shall be held before the superintendent of 
schools if the suspension was ordered by him. An appeal 
to the board of education shall lie from his decision xxpbn 
such hearing. If the suspension shall have been ordered 
by the board of education, such hearing shall be before such 
board. * 

New York City ^ with a school population three times that of Phila- 
d «lpW* ! 8> has, in compliance with, the statute, developed hearing 
procedures for suspension cases i Administrative burden cannot, 
therefore justify a longer emergency suspension before hearing for 
Philadelphia. 

TV. PLAINTIFF'S AND CLASS PLAINTIFFS 1 RIGHTS HAVE BEEN VIOLATED 
BY SUSPENSIONS WITHOUT HEARINGS IN NON-EMERGENCY S ITUATIONS 
AND BY SUSPENSIONS EXCEEDING FIVE DAYS IN EMERGENCY SITUATIONS 
WITHOUT SUBSEQUENT HEARINGS. J 

It has been established th^t due process requires a hearing 
P* ior to siwpensipn excep c in grave emergencies; and th^ a heairing 
must be provided as soon as practicable. It has further been estab- 
lished that five days is an appropriate maximum. 

the individual pl^ be reinstated in 

school. His suspension was not valid as an emergency summary suspension, 
since the principal, defendant Gillespie, could ;not reasonably regard 



*Section 3214 covers the provision for discipUi^ry schools as well 
as suspension, hence its title. t 
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his conduct as posing a grave anci immediate threat to persons or 
property; 

However, even assuming, arguendo, that the initial suspension 
was valid, his continuing suspension violates due process. The tour 
weeks that the plaintiff has been suspended clearly exceeds any 
reasonable length of time necessary to afford him a hearing. 

Class defendants have made a practice of violating. the due 
process rights of class plaintiffs. Suspensions are routinely made 
without prior hearings in nonemergency situations, and in those few 
cases where an emergency does justify summary suspension, the notice 
required under section of 1318 to permit convening a hearing committee 
of the School Board is not given, and hearings are not held promptly, 
if at all. 

Defendant School District, with full knowledge of these 
practices, has done nothing to protect the rights of its Students 
against class defendants 1 imconstitutional practice^ and* indeed* 

defendant School District has failed to adopt regulations drafted 

A 

by its counsel an attempt to cure the lawlessness of class defendants. 

CONCLUSION 



the Court's decision will have a profound effect on the rights 
of students in the Philadelphia School System. Our educational system 
should; set an example by which students learn to respect legal proce- 
dures and justice. This cannot be accomplished when the system itself 
acts arbitrarily instead of insuring just and fair treatment to all 
students. For the reasons stated herein, plaintiff should be reinstated 



.ERIC, 



in Strawberry Mansion Junior High; and he and class plaintiffs should 
be protected against future suspensions without a prior hearing 
except in emergency situations. * To insure these rights, the school 
district must be ordered to take measures to protect class plain- 
tiffs' rights. 

All of Which Is respectfully, submitted. 

DANIEL E. FARMER, ESQ* 

MARTHA K. TREESE:, ESQ. 



February 26, 1970 
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IN THE COURT OF COMMON FLEAS 
FOR THE COUNTY OF PHILADELPHIA 

LEWIS JONES, by his mother : FEBRUARY TERM, 1970 

and: natural guardian, : 
HURLEY JONES, on behalf of : 
himself and all others similarly : 
situated, ' : 

Plaintiff : NO. 4198 

vs. : / 

* 

EDWARD GILLESPIE, Principal! of : 

Strawberry MawsiOT :: 

High S choo 1 f ■ " on behalf of : 

himself and all 6ther>schoi61 r 

prin^pals >in the School : 

District of Philadeiphia and : 

THE SCHOOL DISTRICT OF : 

PHILADELPHIA, : 

Defendants : 



—-ORDER* 

AND NOW,, April 22, 1970, pursuant to the within consent of 
the parties it is hereby ORDERED and DECREED that: 

li Defendants, their agents, employees,, and alt others^ 
^ acting in concert with than, are hereby enjoined. from 

suspending any stM^ District of Phila- 

delphia from school attendance for a period longer than 
five days unless such longer suspension is authorized by 
the School Board of defendant ^School District or a com- 
mittee thereof after proper hearing. A suspension shall 
not be-deemed to exceed five days where a suspended 
f student has ^eri. notified to return to school before five 
/ days but fails 2 to do so through no fault of defendants. 



In furtherance of this decree, defendant Schogi District 
shall establish, by written regulations, effective proce- 
dures to ensure conformity^ to the aforesaid provisions 
of tills decree, aiid defendant School District shall, in 
the preparation of such regulations, consider matters 
including but not limited to: formation of the hearing 
committee, notice by the principal to the committee, 
time, place, notice to the student, right to counsel, 
evidence: to be considered, form, of hearing and appeals 
therefrom, and consequences of failure: to hold a; hearing 

thin five days. Such regulations shall be i effective 
;n6^;iater--thm;,Sep.toAer 30, 1970. 

J. LEVIN ~j7 



IN THE UNITED STATES Di STRICT COURT 
_._ FOR THE DI STRICT OF MASSACHUSfiTTS 

LOIS OWENS, ET AL. ) 

) 

VS ) C I VI L ACTION NO. 69-1 1 8R 

) 

BERNARD DEVL I N^ ET AL ) 

> 

; , .- , .... . ) 

POI NTS AND AUTHOR IT J ES I N SUPPORT OF 
PLA I NT I FFS V MOTION FOR A PRE LI M I NARY IJUUNCTsjfil ^ 

, PRELIMINARY STATEMENT 

This case: Involves the discharge by the, defendant 
Devlin from>a predominate I yw^ of four 

b j ack gi rl s who have attended - that schoo \l under the open 
enrol I men t pol jcy/ promulgated by the defendant Boston 
School ^mmltte 6 * ^h? gl^ls have parti c I pated In the open, 
enrol jment pi an for per lods, rang! rig; f rom approxl mate I y 
three months to four arid bnerhal f years. 

The; p I a I ntKf f s deny inyqiv>meht I n the I pel dent Which 
alleged j y resulted in the I r d I scharge from the Taft 
School:, therpirls Were dls the 
specific charges and Without the :rtght to confront the 
witnesses aga j nst them No" heari ng [ was rheid to resolve 
the; f actua K d f sp Lite . 



186 



The defendants respond to the plaintiffs' con- 
tention that the manner of their discharge denies them due 
process: of jaw under the Fourteenth Amendment by saying, 
that "conduct" is a condition of the "prfyl lege 11 to attend 
an out-of-di strict school ' The defendants assert that 
under the open enrol I men t po I Icy a principal has the author- 
ity to withdraw this privilege, actinc solely Within his 
discretion and without reference to any standards, a hearing, 
or any right to review of the principal ^ decision. 

The -;Bl>1nti:fis;/nbte--thaf the defendants have 
appMed to them dfscip j Mary rules and procedures; different 
from those appl ied to students whose parents reside Within 
the: geographic attendance zone for the taft School. The 
p jairvti f f s contend- that this Is-.an-frbiArary- and xaprf clous, 
ciassi f icat Ion Which den ies them the -equal protection of 
the laws guarante d by the Fourteenth Amendment. 

The; p I a 1 1 nt Iflf s a I so ma Ihta I ri; that term! ng^ aft en-/ 
dance<af -a pubj I p; school a :f !prlvi lege! 1 does noi depri ve; 
thermof the^pi^tec^roh^of- the^Due Process Clause. The- 
plaintiffs further assert that the use of ?, cdnducf^ ; as a 
stBn^er^\fo^'fhB^ impost tion oi ser ious dl sclp l inary 
sanctions: denies "#hem-Kdue-:pr6cess^pf law Un^ that "conduct" 
i s vague and ove rbroad, vests an ad j ud i catory off lc ial 
With unfettered discretion, and chi I Is their First Amend- 
ment r Ight s gf{ free speech and assoc j ail oh. 
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THE POLICY- OF THE DEFENDANTS, BY WHiCH THE WAY A 
STUDENT IS DISCIPLINED DEPENDS IN THEORY ON WHFRE 
HE LIVES AND I N PRACT I CE ON H I S RACE , DEN I ES THE 
PLA I NT IFFS THE EQUAL PROTECTION OF THE LAWS t N 
VIOLATION OF THE FOURTEENTH AMENDMENT TO THE CON- 
ST I TUT I ON. OF the United states. ' 

A. THE D I ST I NCTION IS UNCONSTITUT I ONAL EVEN >*|F 
REGAPDED AS PURELY GEOGRAPHICAL. 

The plaintiffs I ive outside the geographica I! 
district of the faff Senior High School but attend that 
school under the;6pen EhroKlTOnt Pol icy of the Boston. 
Schopi Committee, They, together with all other students 
trMsfe'rr i hg: to another district within the City of: 
Boston , * are, exposed -fp, d j sc i p j i ne \wh ich the .defend- 
ants do npt app jy equa IXy to studehtst 1 ivi np i h the i r 
sphob |. f s geograph i ca I d i st ri ct .. The^ d i-spaf f:ty, i n: treatment 
. fakes- at ti ea st th ree forms . 

Fi rst r the^standard^ of behavjpr i mposed upon 
transfer students is vaguer anymore severe . Sect i on 
215( 3) of the;^stqn Sphppl; ^Conrn j^ttee :RegU Tat ions states: 
f hat avstudfnt may be; suspended^ from school 1 for (a) 
"Violent or poi nted? opposition to authority" or (hf 
"continued or ;f lanrant violations i of school disc fpLTne 
and good behavior." the; defendants assert that this 
^pfoyKsipn fappUies on Ky to students who res ide within the 
geographic; district .pf: the :schpoN which they, attend. 



# No question is here ^presented inyplyinp^ 

schools not withim the y\urisdf^idn rpf the Boston School 

Com ifttee. 



They, contend that transfer stddents attending a school 
under the Open Enrol iment Plan do so as a "privilege" 
for Wh I ch: "conduct" Is a "cond ftjon ." Oh th is basis they 
clalrm the: r i.ght to I mpose , on such students a I one , sanctl ons 
of 9,1 +ypes— Including suspension or total exclusion from 
the schoo I wh I ch; they have been "attend { ng— for breaches . 
of "conduct.'* "Conduct" thus Is In effect an omnibus 
standard appl led only to transfer students, who are 
thereby den I ed, the protect I on of Section 2 l!3(3). 

The , p | a I ntlffs w III show thafconduct" i s 
interpreted by the responslb I e officla I to inc lude 
"attitude," a term apparently defined largely In terms 
of the: thinking and expression of Improper thoughts. 
Without granting that the standards of behavior embod led I h 
Section 2 j 5(3) are specific enough to comport with 
the requirements of due process of law, it may be 
observed that that section at least makes It clear that 
a resident student may be •suspended, only Ifjhis behavior 
presents either §: severe or a repeated p rob j em. -A 
resident student may nmt be suspended for "attitude" or 
for i so rated I nfractions requ i ring m i nor d I sc I p |;l nary 
action. And Ut must be remembered,; ent I re I y apart from; 
the fact that the allegations of misconduct against the 
plaintiffs are \lague and unproven, that they are at 
most charged; with having "escorted" Brighton HI gh School 
students "Into thei r schoo T. 



Second, transfer students may be permanently 
exc j uded from their school by an off I cial Who has no 
power so to exclude resident students. Section 215(3), 
which the defendants apply only to resident students* 
states that a principal may suspend a student for three 
school days; that a principal so doina must forthwith 
schedule a conference with the student's parents; and 
that if the student is not reinstated within three 
school days the matter must be referred to the Super in- 
ten dent.. Thus under that requlation suspension for 
more that three days requires the action of two officials 
the principal and 5 the Superintendent. 

The defendants contend that for t ransf er stu> 
denjs no referral to the superintend /required, they 
Wqujid instead vest the: principal with cofrpjete 
author rty to impose Whatever discip I I nary sancti ons he 
deems sui tab je^ including the pe^ a 
chl | d, from hi s school ^by: the -exped lent ipf a forced, 
transfer^* 

Thf rd, there is imposed on transfer students, 

a different and more stringent sanction than that Which 

is placed- on re students. Jt appears that the 

Super iritendent may, under Section 2 1 5 ( 3) , . extend the 

suspension of a resident student beyond three school days* 

*The plaintiffs do hot Understand: the defendants* 
position to be that the : prrnclpai: ^y r -8^tu&::a' 
chl I d from a U\ pub lie school 1 . 



The suspension may hot, however, be indefinitely 

prolonged so as to become permanent; for Such a punishmett 

wou I d requ I re a School Committee hear I no under Mass . Ge; 

Laws c. 76 sec. 17. Jones v.. City of Fitchburq. 2|| Mass. 

66 (1 912). This p rocedure, the defendants eta Im, I s requ I red 

only where the chi jd In question: lives within the district 

of his own .school; transfer students, they say ^ are subject to 

the special sanction of permanent banishment by the principal 

and without a-hear I ng. / 

Thus the student body at the fa ft School Is 
divided Into two groups subject to dispa r a te dtsctpl ina r y standards* 
sanctions ^ arid prtocedures. Resident pup I I s :a re treated; as f Irst^ 
ciass ^iijzens of their school --they *ay be permanently barred 
from attend I rig ; ,tt on ^ Ci 75- 

arid;, since ; tho§e -procedures; h thirty years 

In practice enjoy trie right to comp jete theilr education tri their 
,6wn, school . The i r dl sc Ip J I nary I n tract Ions are dea It w Ith 
wlthlnrthe frarnewprk of the assumption that they wi l l continue 
to attend their school arid that It Is the school f s responsibility, 
to fprovjde- 4 the^ | dance as we \ \ as schdlastl c 

Inst ruction., 

Transfer students, on the other handy are second-class ctti7eris~ 
they =run the continual -risk of; ban I shrarif from their own school, 
fhel r probabion is endless; though they may/ attend f aft arid the f aft 
Annex for years, as the p j a i ntf^ff Lb i s Owens , has dpriey they 




are never a I lowed to be long to the! r own school. At any 
moment the edict may issue by which "they are sent away from 
the I r schoo I mates . ' 

This pol icy, under which one Seppent. of the student body 
Is made to live under constant threat of expulsion, bears 
ho retlonai relationship to any reasonable: purpose. The 
Importation Into the field of student discipline' of a classi- 
fication (residence) properly pertaining to the pol icy of 
maintaining neighborhood schools is unjustifiable; where a 
chl Id i Ives has nothing to do with whether he is a .fit candidate 
for a particu lar form o"f d I so I p line. The purpose of any 
d |sc I p I I nary regulation— the ma intenance of order at school and 
the correction of individual behavior orobiems— is unrelated to the 
geographical c I ass if! cat ion accord ing to Which the defendants 
claim the right to apportion disci pi inary sanctions. The on |y 
reason which .has 'become apparent for treating transfer 
students differently Is the apparent conviction of the defendants, 
that they do not belong In the school, are there on sufferance, 
and can never achieve equality with Its "rightful" citizens. 

Such c I ass If I cations deny the egua I p rotect ion of the, laws 
Xis violation of the Fourteenth' Amendaent to the Constitution of 
the United States whether they derive: from the explicit language 
of a statute, see e.g. McLauohlin v. Florida. 379 U.S. 184 (1964), 
the: practical application of a statue, Hernandez: v. Texas , 347 U.S. 
473. 478 (1954), or the action of an individual under color of 



official authority even where "the particular action..; was 
not authorized by state law," Gri ff in v. Maryland, 378 U.S. 
130* 135 (j$64h The test is uniform: the classification 
fri question must be "of some ra + ionaBiV ,jl "have some rele- 
vance to +he purpose for which the classification is made," - 
.Rinaldl yl Yeager , ^ 384^U?S7 305. 308-08 (-1966 ^Accord, 
- Robertson v. Ott, 284 F. Supp. 735, 737 (1968). To repeat, 
the wholly disciplinary purpose of the policy of forced transfers 
Which is at issue in tKls case 'bears no rational relationship to 
the geographical basi s on .which-! s is applied. 

B* BECAUSE ITS INCIDENCE IS RACIAL, THE DISTINCTION 
FURTHER VIOLATES ^HE EQUAL PROTECT I Of! CLAUSE . 

When ah rarbLtrary geographical class! flcatl 
stan^U 1:1^ <a long racial" lines;* as is the: case at the Taft 
School i :l.t ^ perpetrates, ey I lijury and; Is subject to even 

closer scrltihy, Bo| I inq v. Sharpe, .347 U.S. 497, 499 (1954). 
|h a school; where the transfer ^students are oyerwhelmingiy- 
bjack and the res Merit students overwhelm Irigly white,, the appl I- 
cat ion to transfer students of d i scrim! riatory standards of: 
discipjine effectively segregates the school Internally In at 
least two. way s> 

Firsts it invites the Intrusion of racial and racist atti- 
tudes into the disciplinary process. It encouraoes those who 

i 



Would treat black students as pariahs or as congenital 
disciplinary problems. Moreover, in a school In which they 
are In a distinct though substantial minority, It saddles 
black students with the burden of avoiding trouble and perhaps 
Inevitable racial friction; in a situation where over ninety per 
cent of all black students and less that seven .tenths of one per- 
cent of white students are subjected to the defendants' policy, 
the odds are overwhelming that when simi Jar misconduct on the part 
of both black and white students occurs the blacks, wl 1 1 Incur 
the heavier retribution. 

Second^ the policy stigmatlzees black schools,, black neighbor- 
hoods, and Inevitably blacks themselves as inferior and unde- 
slrab ie. It treats; the ghetto schools In the students' own 
d ' stricts f rom wh I ch they may have sought transfer for a 
variety of reasons, as penal institutions banishment to which is 
the severest sanction within the principal's power, the circle 
of racial discrimination Is complete: the students, havina 
had impressed upon him at the- outset that the "privi lene" of 
attendance at the white school: is conditioned on his accepting 
second-class status there, Is constantly reminded by the threat 
of expulsion (and the periodic actual expulsion of his fellows) 
that, should he violate the peculiar standards of conduct laid 
down for his class, he will be sent back to the black school. 
That school is of course no better equipped than the white school 
to deal with the child and his problems; It is simply a convenient 
limbo to which certain children may be banished when the school of 
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their choice no longer chooses to have them. 

That the words "black" and "white" way not be used In 

describing to the students their respective estates Is of no 

Importance; the racial Incidence of the double disciplinary standard 

Is perfectly plain to them. It Is as true of such students as it 
was of the plaintiffs In Brown v. Board of Education. ,347 U.S. 483 

(1954), that such a separation "generates a feeling of Inferiority 
as to their status i n the commun I ty that may affect th I r 

hearts and minds In a way unlikely ever to be undone;" Id. at 494. 

,n the fifteen years since Brown we have learned much about not 
only the feelings of Inferiority, but also the crippling amer 
and resentment, that such discrimination can produce. j 

The figure bears repec+lng: the policy of the defendants, 
ostensibly geographlca I in Incidence, applies to more than 
ninety per cent of the black students at the Taft Junior High School 
arid; to on ly three of Its more than 400 white students. Whether If 
can be sa id that such segregat I on is purposeful ly rac la I: I n 
conception^ or whether it I s merely the inevitable result of the 
appl ?cation I n an urban context of a spurious geonraph i ca I 
distinction, the Constitution forbids it. 

The maintenance of racially discriminatory standards within 
an institution is of course as repugnant to the Equal Protection 
Clause as would be the app 1 1 cat ion of such standards to two 
d ifferent school s. See, e.g. McLaurin V . Okl ahoma State Regents. 
339 U.S. 637 (1950), where even befor e Brown V. Board of Education , 
supra. It was held that a black student at a predominantly 



white graduate school could riot be forced to sit, work, and 
eat apart. And the peculiarly compel lino considerations which 
require the striking down of even a colorably rational policy 
where It In fact results In discrimination in the public 
schools have been well reviewed in the extensive and well- 
documented opinion rendered In t»u recent case of Hobson v. 
Ha^serr, 269 F. Supp; 401 , 508 (0. O.C. 1967): 

I f the situation were one Involving racial Imbalance 
but In some facility other than the pub lie schools, or 
unequal educational opportunity but without any Nepro or 
poverty aspects (e.g. , unequal school s ai l within an 
economical ly homogeneous whlto suburb). It mloht be pardonable 
to uphol d the practice on a minimal showing of rational 
bes I s . But the fusion of these two e lements I n de facto 
segregation In the public schools Ireeslstlbly caTls for 
additional justification. What supports this call Is 
our horror at !nfllctlng any further Injury on the Negro, the 
degree to wh I ch the poor and the Neqro must re ly on the pub I I c 
schools In rescuing themselves from their depressed cul- 
tural and economic condition , arid a I so our common need for 
the school s to serve as the pub II c agency for neutral! z I ng 
and normalizing race relations In this country. With: these 
Interests at stake, the court must ask whether the virtues 
stemml ng from the. . .poll cy . . .are compe I Una or adequate 
justification for the considerable evils of de facto seoreoatlon 
which adherence to this pol Icy breeds. — — — ... . . . 

Hobson v. Hansen, supra, noted that the policy (neiphborhood 
schools) with which It was deal ?ng was "not 'devoid of rational ?ty, 
ibid., quoting Blocker v. Board of Education. 226 F. Supp. 208 (E.D.N.Y. 
1964) i Nevertheless, because of the considerations discussed in 
the quoted passage, the Hobson court struck the neighborhood 
school policy down. The pol Icy at Issue In this case discriminates 
as truly as dl d that I nvolved in Hobson; by contrast with the 
neighborhood school policy Itself, however, the pol Icy of neighborhood 



discipline within a si hole school" has no rational basis at at j.. 
Viewed as either a geographical or a facial distinction, it 
cannot be justified;: and this Court is respectfully urged to 
hold, that the pol icy's patently discriminatory denial of 
the equal protection of the laws to the plaintiffs and their 
schoolmates violates the Fourteenth Amendment to the Constitution 
of the United Sfates. 

THE PLAINT I FFS ARE ENTITLED TO DUE PROCESS AND EQUAL 
PROTECTION OF THE LAWS EVEN I F OPEN ENROLLMENT IS 
CHARACTERIZED AS A PRIVILEGE 

The notion that a governmenta I body may somehow avoid the 

I imitations of the Due Process and Eg uaj Protection clauses of 

the United States Constitution by labeling the benefit it accords 

a "privilege" js an anachronism. As Judge Fuhy has stated, in 

now classic language: 

One may not have a constitutional right to go to Baghdad, 
but the Government may not prohibit one from ooinp there 
unless by means consonant with due process of law. 
Homer v. Richmond. 292 F. 2d 719, 722 (D.C. Cir. 1961) 

In almost every area Involving the distribution of Government 
"largess" it has been held that Due Process and Equal Protection 
set the cuter limits of legitimate Governmental action: 

A. °UBLfC EMPLOYMENT 

Numerous Supreme Court cases have held that Government is 
limited in both the manner and reasons for which it may withhold 



the benefit of public employment. In Wlemen v. Up deg raff . 344 U.S. 
183, I 2 (1952 the court stated: 

We need not pause to cons I der Whether an abstract ! ght to 
pub I, ^employment exists. It is sufficient to say that 
constitutional p Section does extend to the public servant 
whose exclusion pursuant to a statute is patently arbitrary. 

Fifteen years later the court reiterated its earlier pronounce- 
ment When It stated in Keylshian v. Board of Peoents. 385 U.S. 
589, 605 (1967): 

The: theory that public employment which may he denied 
altogether may be subjected to any conditions, regardless 
of how unreasonable has been uniformly rejected. 

See - P'ckerlnp y. Board of Education 88 Sup . Ct . Rptr, 

|73i, (1968); Whitehall v. Elkins. RR S,, p . Pt R p+ r. 184 

(1967); Cramp v. Board of Higher Education. 368 U.S. 278 

( 1961 } J She I ton v. Tucker. 364 lt*S. 479 (I960); Johnson v. 

*22£!L. 364 F. 2d 177 (4th Cir., 1966); Board of Trustees of 

Arkansas A & M College v. Davis. 396 F. 2d 730 (8th Clr., 

1968); Blmbaum v. Trussed. 371 F. 2d 672 (dd Cir., 1966); » 

Parker v. Lester, 227 F. 2d 708 (9th Cir., 1955). cf. Greene 

v. McElroy, 360 U.S. 474 (1959). 

B. PUBLIC HOUSING 

As in the Case of public employment, it is now clear that 
a public housing tenant Is protected by the Due Process and Equal 
Protection Clauses of the Fourteenth Amendment. In Rudder v. j^nlted. 
Slatw, 226 F. 2d 51, 53 (D.C. Clr., 1955), for example the court 
S*atid: 



The Government as landlord is sti 1 1 the Government. It 
must not act arbitrarily, for, unlike private 
landlords, it is subject to the requirements of due process 
of law. Arbitrary action is not due process. 

Numerous state courts have reiterated a similar position, 
in Lawson v. Housing Authority. 270 Wise. 269, 275, 70 N.W. 2d 
605, 608 ( | 955), the co rt held: 

If a precedent should be establ ished that any governmental 
agency whose regulation is attacked by court action can 
successfully defend such en action on the qround thet plaintiff 
Is being deprived thereby only of a privilege, and not a 
vested right, there is extreme danger that the liberties of 
ny minority group in our population, large or small, might 
be swept away without the power of the courts to afford any 
protection. 

See* "ChTcad^H Ouslrid^-Author A \\\. 26 3(9, 

3215, 122 N.E. 2d 522, 52* (1954); Housing Authority v. Cordova. 
1 30 Cal. App. 2d 883, 886, 279 P. 2d 215, 216 ( 1955), cert, 
denied- 350 U.S. 969 (1956). cf. Thorpe v. Housino Auth. of Durham. 
386 U.S. 670 (l«?67)i Ho I mes v. New vork Housing Authority. 39P F. 
2e 262 (2d Cir., 1968); 

C. GOVERNMENT LICENSE . 

In numerous contexts it has been held that a Governmental body 
may not deny a license inconsistently with the Due Process arid 
Equal Protect ion Clauses of the United States Constitution. In 
Gonzales v. Freeman . 334 F. 2d 570 (D.C. Cir., 1964) a corporation 
was barred from doing business with the Comodity Credit Corp. The 
court held: 

.i. to say there is no "right" to government contracts does not 
rr solve the: question of justiciability. Of course there is no 
ouch- right; but that cannot mean that the government can act 
arbitrarily either substantively or procedurally. . ." id* at 574. 



See, Hornsby v. Allen. 326 F; 2d 605 (5th Cir., 1964) 
Cllquor license); Wl I Iner v. Committee on Character and Fitness . 
373 U.S. 96 (1963) (practice of law); Goldsmith v. Board of Tax 
&P eals * 270 U.S. 117 (1927) (practice as an accountant); 
Schware v. Board of Bar Examiners. 353 U.S. 232 (1957) (practice 
of law). 

D. SOCIAL SECURITY 

Social Security benefits were traditionally regarded as a 
benefit upon which the government could place any. condition. The 
Supreme Court eliminated this notion in Sherbert v. Vemerp 374 U.S. 
398; 404 (1963), when it stated: 

1 1 i s too late in the day to doubt that II berties of 
religion and expression may be infringed by the denial of or 
placing of conditions upon a benefit or privi lege. 

E. WELFARE * 

The: last bastion of the right-pi ? v ? lege distinction has 

b3en ln the area of public welfare. Numerous recent cases which 

have held the one year we I fare residency requi rement unconstituti oha I 

have d I scarded the right-privilege dl sti net ion . Thl s court. In 

Robertson v. Ott. 284 F. Supp. 735 (0. Mass., 1968), summarily noted: 

Defendants submit In their brief that "no individual has a 
constitutionally protected right to AFOC or any other kind of 
welfare payments." Although the court may aaree, it does 
not follow that a state may arbitrarily discriminate in making 
gratuitous) welfare payments, cf. Sherbert v. Verner, 1963, 
374 U.S. 398, 404, 83 Sup. Ct. 1790, 10 L. Ed. 2d 965, id. 
at 373 

■In Smith v. Reynolds. 277 F. Supp. 65, 67 (E.D. Penn. 1967), 
probable jurisdiction noted, 390 U.S. 940 (1968), the court"* 
similarly stated: 

*See also Goldberg v. Keilv . 38 U.giL.W. 4223, March 23, 1970 
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lt?Jj course no constitutional right to receive public 
welfare any more than there ) s a const i tut iona I right to 
public education or even police protection . However, i f the 
state chooses to provide: such public benefits, privi jeaes 
and prerogatives, it cannot arbitrarily exclude a segment 
of the res i dent popu I at ion from their enjoyment. ' 

See; Denny v. Health and: Social: Services Board: p. Supp. 
526 ? (E.D. Wise. 1968); Harrel v. Tobriner . 279 F. Supp. 22 
(D.D/Ci 1967), probable Jurisdiction noted, 390 U.S. 940 
(1968); Ramos v. Health and Social Services Board . 276 F. Supp; 
474 (E.D. Wise. 1967), Thompson v. Shapiro . 270 F. Supp.. 331 
(D;. Conn.. 1967), probable jurisdiction noted, 389; U.S. 1032 (4968)* 
Green v. Dept. of Public Welfare. 270 F. SUpp. 173 (D. Del; 1967:). 
See also, Kelly v. Wyman. F. Sudd t (68 Civ. 864 S.D.N.Y. November 
26 ' ,968) 'n which a three judge court held that Welfare recipients 
are entitled to a hearing before their benefits are terminated. 
PUBLIC SCHOOL STUDENTS 
the r i ght-priviiege d istinction has also been abandoned when the 
gyest ; {6> of disciplining pubjic school students is Involved. In 
Dlxon Vt Alabaif State Board of Education. 294 F. 2d 150 (5th Cir., 
1961), the court stated: 

Whenever a governmental body acts so as to Injure an individual 
the Constl tut ion requires thet the act be consonant w ith due 
P rocess of law. Id at 155. 

. ..the state cannot condition the granting of even a privi leae 
upon the renunciation of the constitutional riqhf to 
procedural due process. Id at 156. 

See, Woods v. Wright. 334 F. 2d 369 (5th CI r; 1961); Knight v. 

State Board of Education . 200 F. Supp. 174 (N.D. Tenn. 1961); 

D ue v - H ort da A . A M Unlvers Ity . 233 F. Supp. 396 (N.D. Fla. 1963); 

Estaban v. Central Missou r i State Co 1 1 eoe . 277 F. Supp. 649(W.D. Mo. 19670 
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Woody v. Burns,, 1 88 So. 2d 56 (Fia. J 966) ; Gbj dberq v, Regents 
of Lin i ve rslty of Ca lifbrn la. 57 Cat. Rptr, 2d 463 (1967); fioidwyh 

-Alien j 54 Misc- 2d 94, 281 N.Y.S, 2d B99 (1967). See aiso; 
Brunside v. DyarsV 363 F. 2d 744 (5th Cir. |96^K 

One reason for the relatf vej y recent discard of the -=Mjshf- 
privilege disfrhctlon is Abased upon the fact that the; drstributioh 
of fovernn^ arcwh tremehdously in the 

last two, decades. Largely because of this Growth; courts have 
real i zed that fundamental constitutional protections :must 
exten d 5 to, a I j re I a t i on s 1 be twee n a c i$t;zeri a n d= his pp ye rnrne r\±i 
foreover:, :thpser=o > rd^-cases whrphudi^ obhl^ations 
Tri* ferms of r_i ghts ahd- pri v Heoes are aha j yti ca 1:1 y unsound; Due 
Process and Equal Protection are such fundamental riphts that they 
cannot :be* nrade to depond upon labe ls, the mandate of the 
Fourteenth; Arnendmeht I s that Gove rhmeht must act fair I y/ i:h- its 
relations with its citizens. Fairness must always depend upon th ; i 
nature of the publ ic i nterest and the private i nterest involved, 
and the reasonableness of the Governmental action. ' The most 
fundamental const i tut iona I rl ghts of Due Process and Ecua I 
Protection certainly cannot depend upon semantics. See Van Alstyne, 
The Demise of the Right-Pri velece Distinction in Constitutional 
Law. 81 Harv. L. Rev. 1439 (1968); Reich, The New Property, 
73 Yale L.J. 733 (1964); Note Unconstitutional Conditions, 
73 Harv. L. Rev. 1 595 ( I960 ) . 



THE PLAINTIFFS HAVE BEEN DENIED THEIR RIGHT TO PUBLIC 
EDUCATION WITHOUT A HEARING IN VIOLATION OF THEIR RIGHTS 
TO PROCEDURAL DUE PROCESS UNDER THE FOURTEENTH AMENDMENT 
OF THE UNITED STATES CONSTITUTION. 



ERIC 



The Importance of the private- interest In pub j ic education has 

been emphasized by the Supreme Court In numerous contexts i in 

Bflpwn v. Board of Education , 347 U.S. 483 (1954), the 

Court reaffirmed what Is now a un I versa II y accepted point of view: 

Today, education is perhaps the most Important function of 
* state and; local governments. Compulsory school attendance 
jaws and: the great expenditures for education both demonstrate 
our recognition of the Importance of Education to-our democratic 
society. It Is requj red In the. performance of ' our nosi 
basic public responsl bl I i ties, even service In the armed 
forces. It Is the very foundation of good citizenship. Today 
it Is a principal instrument in awakening the child to 
cu Itured val ues, in preparl ng hln for later professional' 
training, and in- 

environment. In these days, it is doubtful: that any ,ch II d may 
reasonabl y -be expected to succeed I h II fe |if he i s den led 
the opportunity of ah; education. 374 U.S. at 493. 

Qf • Griff i n v^ -County School Board of Prl nee Edward^ County, ^a ^ 
377 U.S. 218 (1964)) 

Relying upon Brown, the Fifth Circuit Identified the private 
interest In attending a particular ^ate cof lege when It 
stated: 

the prect se nature of :the 7 :prKvate= Interest i hvb j ved In this 
case Is the right to -remath at a pubj I c I nstj tut I oh of higher 
learning at wh I ch the ;p I a j n f I f f s Were students I n good 
standj IhgW. i:i t Is an: Interest of extremely great val tie; Dixon 
v. Alabama State Board of Education, 294, Fv 2d i50, H57, (19610, 
cert, denied 368 U.S. 930 I PS I J. 

The Commonwealth of Massachusetts, through several statutory 

and constitutional provisions, has also affirmed the Importance of 

the right of public education In this society. Mass. Gen* Laws 

Chapter 76 V5 provides: 

Every child shall have the right to attend the publ Ic schools 
fo the town where he actually resides. 



Mass. Gen. Laws Chpater 7|, Sec. 34 provides: 

Ev !^T and +own shail annually provide an amount of money 
sufficient for the support of the public schools. 

Mass. Constitution pt. 2 Chapter 5 Art, \&<. 2 provides that It Is 
the duty of legislators and ma a 1st rates to support arid promote 
the public schools* 

Having established the right to a public education, the 
Massachusetts General Court has provided; a tort remedy if a school 
committee Wrongful ly excludes or refuses to admit » student to a 
pub! Ic school. Mass. Gen, Laws Chapter 76. isc .16; Evidence that 
a student has been excluded from the public schools without 
a hearing estabj Ishes'a prima facie case of wrongful exclusion. 
Carr v. Inhabitant of Town of blphton. 229 Mass. 304, ||8 K'.E.. 
525 ( ' 918);; Bl shop v. Inhabitants of Rolley, 165 Mass. 460, 
43 N.E. 191 (1896). 

The statutory right to a hearing: before a student is permanent) 

exc luded f rom the pub U c school s is establ ished by Mass. Gen . 

Laws Chapter 76 17 which provides: 

A school committee shall not permanently exclude a pupi I from 
the- pub lie schools for alleged misconduct without first a I vino 
him and his parent or guardian an opportunity to be heard. 

The constitutional right to a hearing before a student 

is dismissed from a publ Ic school Is well established. In the 

leading case of Dixon v. Alabama State Board of Education. 294 F. 

2d. 150 (5th Cir., 1961), cert, denied 368 U.S. 930 (I96 0, the 

court invalidated expulsions of college students without any notice 

or opportunity to appear at a hearing. In doing so, the court 




applied iong-estabji shed criteria of fundamental fairness within 

the general contest of the Fourteenth Amendment to the Constitution 

of the United States. The Dixon court stated: 

Whenever a aovernmental body acts so as to Injure an 
Individual i the Constitution read I res that the act be 
consonant with due process of law* The hlhimum procedural 
requ I rements necessary to sat I sfy due process depends upon the 
circumstances and the interests of the parties involved. 794 F 
2d. 150 at 155. " # 

C f i Joint Anti-Fascist Refugee Committee v/ McGrath, 341 U.S. 123 
(1951); Cafeteria and Restaurant Workers v. McEl rov. 367 U.S., 886 
( 1961 K 

As Professor Sea vey wrote, In commenting upon what he described 

as a shocking; example of according school: student far less 

p rocedural p rotect I oh: than a p I ckpocket :: 

Although the f qrmaUltiles ^ a t- rial Mn= a daw, court are not 
necessary _, and a I though the exj genctes ^ of schod j or co l I ege 
IJ f e^may regu I te i he^ s uspeh s I on of one Reason ab I y thought to 
have violated tilsclpl Inary rules; it seems fairly clear that a 
student should not have the burden of proving htmse j f innocent. 
The: f I due i a ry obi i gat I on of a school to Its students hot only 
should pre vent It from seek! ng to hide the source of Its 
Information, but : demand! that ft afford' fhe student every 
means of rehab l i t tat I on., :i f i t has=:not done iso, -fhls, opobr^un ltv 
should be given by the courts. Warren Seavery, Dismissal of 
Students: "Due Process 11 , 70 Harv. L. R; l407; 1410. 

On the general question of due process, requirements Whenever 
deprivation of government-created rights Is threatened see Reich, 
"The New Property 11 , 73 Vale 733 (1964). 

The court In Dixon, supra, elaborated at some Jength to 
flesh out its Insistence upon due process whenever the right to 
public education Is at stake. The court described the "minimum 
procedural requirements" as follows: 
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They- should, we thin*, comply with the f 61 low I no standards. 
The notice should contain a statement of the specific 
charges and grounds, which, If proved, would justi fy expulsion 
under the regulations of the Board of Education. The nature of 
the hearing should vary depending upon the circumstances of the 
particular case. The case before us reauires something more 
than an informal interview with an administrative authority 
as opposed to a failure to meet +he scholastic standards of +he 
col lege, depends upon a col lection of the facts concern ring the 
charged mi scon duct ^ easi jy colored by the pol nt of view of 
the w i tnesses . In such c ? rcumstances, a hea r I no wh I cn n ives 
the Board or the Administrative authorities of the collene an 
opportunity to hear both sides In considerable detail is' best 
suited to protect the rights of all involved. 

It Is important +o note' that Dixon has been followed in 

suspension cases as well as expulsion cases, Knight v. State. 

Board of Education. ,200 F. Supp . 174 (M.D. Teno . 1=96 1 ):. I h 

Knight college students were suspended subject to conditional 

refnstatefnent when and If convictions for disorderly conduct were 

reversed. But even there, where the students had in fact a j read 

been convicted of a crime, the court refused to tolerate action so 

drastic as suspension before a hearing had been held. The court 

established that the students "were deprived of a valuable right 

or interest" by suspension from col lege* The court added: 

It required no argument to demonstrate that ed^ is vital 
and> Indeed* basic toj civf I lied society. Without suff icient 
education the plain to earn an 

adequate j lye Ti hood, to enjoy Hfe to the ful lest, or to 
fulfill as completely as possible the duties arid responsible ities 
of good citizens. Indefinite suspension pending th4 appeal 
of the Mississippi cqrivlctions; . .might well be for practical 
. purposes the equivalent of outright 'expulsion. 200 F. Supp. at 1 78. 

The court concluded that due process required that a hearing 
be had: 

the rudiments of fair paly and the requirement of due process 
vested in the plaintiffs right ot be afforded an opportunity 
to present their side of the case before such drastic disciplinary 
action was Invoked. I bid. 
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Thus, it Is clear that even In a suspension case, due 
process would require a hearing. But the due process conclusion 
Is that much more Inescapable here because plaintiffs were told 
by the school officials they would not ever be re-admitted to the 
taft Junior High School. ^ 

The Dixon rationale has also been applied to high school cases. 
In Woods to > Wright. 334 Fi- 2d. (5th CI r.^ 1964), the Fifth: 
Circuit refused to permit suspension of a high school student 
eyen pending hearing: where he had been suspended for violation of 
a c i.ty o rd j nance . f he cb u r t recogn i zed t he \ r rep i a rab j e In ury 
each day of suspens Ion ehta Med* 

Relying oh Dl xon , a f edera I d I strict court I n New York 
recent ly stated : "Fundamenta I fairness dictates that • student 
cannot be expel led from a pubi lc educational Institution without 
notice and hearing.,. .Arbitrary expulsions and suspensions from 
the public schools are also constitutional jy repiigrient on 
due process grounds.: Madera v. Board of Education of the City 

of New York. 267, F. Supp. 356 <S;D.N;Y., 1967). 1 

the principles of Dixon have also been adopted In the recent 
New York ea<:P r fol'fryn AI Ln , 54 MI sc. 2d 94, 281 N. Y.S. 
2d 899 (1967). In that case the court held that the dec Is Ion of 
the Board of Fducatlon to bar a high school student from taking 
the State's regents examination (Including col lege and scholarship 
qualifications tests) without a prior hearing was a violation of 
Due Process. 

Other recent cases affirming the principle of Dixon Include? 
Esteban v. Central Missouri- State Col I eoe . 277 F. Supp. 
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649 (W.O. Mo. 1967); Due v. Florida A & M Unlvftrslty, 233. p. 
Supp* 396 (N.O. F|a. 1963); Woodv v. n..™ f | |88 So. 2d 56 
(Fla. 1966); and fio.»rih»r p x,. p fr< >n^ ~< (intercity of Call fornix , 
57 Cal, Rptr. 2d 463 (1967). See also. Note - "developments- In- the 
Law of Academic Freedom", 81 Harvard L. Pev. 1045, 1 1 34-42 (1968). 
Note, "Student Rights and Campus Pules, "54 Cal. L. Pev. I (1966); 
Van A j styne , Student Academic Freedom and the Rut e MaK i nc Powers 
of Public Universities: Sore Constitutional Considerations, 2 
Law In Transition 0.1 (1965); Note, School Expulsions and Due 
Process, 14 Kan. L. Rev. 108 (1965); Note, School' Expulsions and 
Due Process, I I nd I aha Lena I Forum 4 13 ( Spr I no 1968):. 

The; notion that school officials must accorc students » 
hearing prior to exclusion fror a public school Is merely the 
application of neheral principles of fundamental fairness as 
developed In analaoous areas. In addition to school rases such 
as Dixon, it has been held that the government nay rot terr irate 
important benefits before offering a hearing, wi liner v. 
committee on Character and Fitness, 373 U.S. 96 (1963) 
(right to practice law); Schware v. Board of Bar Fy»mtn ? r«;. 353, 
U.S. 232 (1957) (right to practice law); Goldsmith v. Board o f 
Tax Appeals 270 U.S. 117 (1927) (right t 0 practice as an 
accountant); Gonzales v. Freeman . 334 F. 2d. 57C (D.C. Cir. |o?4) 
(right to enter Into government contracts); Hornsbv v. A I Ten r 
326 F. 2d 605 (5th Cir. I960 (right to a llcuor license); 
kelly v. Wyman . F. Supp. - (S.D.N.Y. (968) (right to welfare 
benefits - opinion Is attached in appendix); Elrnhaum v. Trussel . 



371 F. 2d 672 (2d Clf. 1966) (right to employment at a state 
hosp ita I); Board of Trustees of Arkansas A A M CoMftoa v. 
QSLd&, 396 F. 2d 730 (7th Clr. 1968 (right to teach at a state 
college). 

The process due the plaintiffs In the instant case was a 
fair heaing before they were dismissed from the Taft School 
Their Interest In remaining at the Taft and not to be discharged 
for ml scgpduc^Js_ substantia I . First, the Interruption of 
their education 'durtng the middle of the school year would, have 
severe educational , psychological, and social effects. Even 
I f another school were made aval I abe to them, they; wou Id have to 
undergo the tramatic adjustment to • new teachers . # _-new currfculum, 
new friends, etc. Secondly, the psychological and educational impact 
of a discharge for misconduct is Impossible to assess, but 
there Is no question that It Would have a substantial effect. 

the private interest in a hearing to contest the serious 
al legations of misconduct slpnpf icantly counterbalances any 
legt 1 J mate pub jlc t fiteeest In summary; discharge . i ndted I , it 
is difficult to identify any legitimate public interest 
served by Summary discharge. Moreover, the mandate oi ' Mass. Gen. 
Laws chapter 71, Set,37C, to alleviate racial imbalance in the public 
school s, should require a predominantly white school to 
establish fair procedures to carefully ascertain the facts 
before discharging an out-of-di strict black student. 

in this case it is clear that plaintiffs were not accorded 
a hearing prior to their dismissal. The plaintiffs were never 
given notice of specific charges of misconduct, never had an 
opportunity to present witnesses in their own behalf, never had 
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an opportunity to cross-examine witnesses, and never had an 
adult represent their Interests- before the decision to discharge 



Footnote I - The. holding In Madera, supra, that a pupil could not 
be deprived of the right to counsel at a suspension, hear I no was 
reversed In Madera v. Board of Education. 386 F 2d 778 (2d.Cr. 
1967). The appei late decision did: not repudiate Dixon , however. 
Rather It found the proceeding In Madera , supra, TcTbe factually 
different and dlstlnauished. — — ' 



them was finalized on January 23, 1969. 



RELIANCE ON "CONDUCT" AS THE STANDARD 
FOR THE PERMANENT EXCLUSION OF A STUDENT 
FROM A PUBLIC SCHOOL VIOLATES THE DUE PROCESS 
iCLAUSE OF THE FOURTEENTH AMENDMENT 



The defendants assert that the "conduct" of each of the 
plaintiffs is the ground for withdrawing her "privilege to 
attend the Taft Junior High School under the open enrollment 
policy* The defendants further rely solely on "conduct" as the 
standard for withdrawing permanently the privilege cf out-of 
district attendance which, it is contended, is a matter confided 
exclusively to the principal's discretion without any rioht to 
notice of the charges, a hearing, confrontation of the witnesses, 
or appeal. "Attitude" is an integral part of the "conduct" standard, 
according to the defendant Devi in, and bad "attitude" justifies the 
dismissal of students attending the Taft School under-fhe open 
enrol Iment policy. 

The plaintiffs rralntain that imposition of such a severe 
disciplinary penalty as permanent exclusion from school solely 
by reference to so vague a standard as "conduct" violates the 
principle of fundamental fairness guaranteed by the Due Process 
Clause of the Fourteenth Amendment. More specifically, the 
plaintiffs contend that the standard of "conduct": 

A) Is void for vagueness in that It fails to put students on 
notice of what behavior constitutes sufficient grounds for 
permanent exclusioin; 

B) unconstitutionally vests an adjudicatory official with 
unfettered discretion; 

C) offends due process of the law in that its vagueness 



effectively deprives a student threatened wTthTpermanent 
exclusion of the opportunity to make a defense; 

0) Is overbooad and impermissibly restrains the exercise 
of the rights of free speech and association guaranteed by the First 
Amendment. 

A. THE "CONDUCT" STANDARD IS VOID FOR VAGUENESS 

It has long been recognized that criminal statutes may be 

held unconstitutional under the void for vagueness doctrine. 

See, e.g., tanzetto v. New Jersey. 306 U.S. 451 (1939) (voiding 

• statue makl ng It a crlma to be a ••gangster") . In Connally v. General 

Construction Co. . 269 U.S. 385, 391 (1929) the Supreme Court set 

forth both the reasons underlying the void for vagueness doctrine 

end the standard by which statutes were to be measured: 

That the terms of a penal statue creating a new offense must 
be sufficiently expl Iclt to inform those who are subject to 
it what conduct on the I r part will render them I table to 
Its penalties, is a we 1 1 -recognized requirement, consonant 
alike with ordinary methods of fair play and the settled rules 
of law. And a statue which either forbids or requires the 
doing of an act In terms so vague that men of normal 
intelligence must necessarily guess at Its meaning and differ 
as to Its application, violates the first essential of due 
process of law. 

The Connally Court further noted that constitutional 
infirmity was avoided by statues using words having either "a 
technical or other specific meaning well enough known to enable 
those within their reach to correctly apply them" or "a well- 
settled common law meaning". Ibid. 

While the void for vagueness doctrine originates and finds Its 
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primary application in the field of criminal law, it has been 

held applicable in other areas as well* For, as the Supreme Court 

stated in Small Company v. American Sugar Refining Co., 267 U.S. 

233, 239 (1925): 

The ground or principle of the decisions was not suchas to be 
applicable only to criminal prosecutions. It was not the 
criminal penalty that was held invalid, but the exaction 
of obedience to a rule or standard which Was so vague and 
indefinite as real ly to be no rule or standard at all . 

See also, Champl in Refining C» v. Corporation Commissioner 
of Oklahoma, 286 U.S. 210, 243 (1932). 

taws inhibiting the exercise of First Amendment rights 
have frequently been set aside for vagueness. Cramp v. Board of 
public Instruction , 368 U.S. 278 (1961), for example, declared 
unconstitutional a statue requiring pub I fa school teachers to sign 
a loyalty oath as a condition to continued employment. See also, 
Baggett y. Bullitt , 377 U.S. 360 (1964); N.A.A.C.P. v. Alabama , 357 
U.S. 449 (1958). Significantly, the Cramp Court accepted the 
appellant's allegations that he had not engaged in the conduct 
proscribed by the statue and loyalty oath and had no fear of 
a possible perjury conviction should he sign the oath. The Court 
apparently considered the possible discharge from employment as 
sufficiently "penal" to render the statute unconstitutionally 
vague. 

In recent years the vagueness doctrine - and its corollary, 
the requirement of ascertainable standards- has been applied in 
areas of the civil law not involving First Amendment rights. It 
has been held that the denial of an application for a liquor 



license Involves an adjudicative process and that the applicant 
must, Inter al la , be afforded the.... "opportunity to know, through 
reasonable regulations promulgated by the board of objective 
standards which had to be met to obtain a license. 11 Hornsby 
v. Allen, 326 F. 2d 605, 6|0; reh. den. 330 F. 2d 55 (5th 
Clr. 1964); Barnes v. Merrltt , 376 F. 2d 8 (5th Clr. 1967). 

Gonzalez v. Freeman, 334 F. 2d 570, 579 (O.C. Clr. 1964) 
held the Secretary of Agriculture could not bar dealings with 
the Commod I ty Credit Corporation absent Inter alia, "regulations 
establishing standards and procedures." (The Court avoided 
decision of the constitutional question be Interpreting the relevant 
statute in conjunction with the Administrative Procedure Act 
to require standards, notice of the charges, and a hearing.) 
See also, American Airlines v. C.A.B. ^ 359 F. 2d 624 (O.C. Clr. 
1966); Overseas Media Corp. v. McNamara, 385 F. 2d 308 (O.C. 
Clr. 1967). 

The only case directly In point Is Soqltn v. Kaufman, 
decided December 13, 1968 by the U.S. District Court for the 
Western District of Wisconsin (C.A. No. 67-C-I4I). (A copy of the 
opinion is reproduced In the appendix. ). The court held "... 
that a regime In which the term "misconduct" serves as the sole 
standard violates the due process clause of the Fourteenth 
Amendment by reason of Its vagueness, or, In the alternative, 
violates the First Amendment as embodied In the Fourteenth by 
reason of Its vagueness and overbreadth." Id at 15*16. 

The decision In Soglln was limited to disciplinary action 
Involving expulsion or suspension for any significant period. 




id at |6 # In reaching his decision Judge Doyle took judicial 
notice of the fact that extended suspension or expulsion" . . . may e 
well he, and often is In fact, a more severe sa ctlon than a 
monetary fine or a relatively brief confinement imposed by a 
court In a criminal proceeding. 11 j^d at 12. 

"Conduct" is ho more amenable to precise definition than 
"misconduct". Certainly it is necessary for the public schools 
to possess a panoply of disciplinary tools which may be used 

♦mmarl ly to maintain order among young children. But is 
It not necessary - and even educationally destructive - to 
impose, severe sanctions having a permanent impact on a student's future 
life and education without reference to meaningful established 
criteria and absent any minimal procedural safeguards. 

It is possible to develop student behaviour standards for 

the purposes of suspension, expulsion, or involuntary transfer 

which are not phrased "... in terms so vague that men of normal 

intelligence must necessarily guess at [their] meaning. and 

differ as to [their] application." Connally v. General Construction 

Co., supra . This principle is recognized in a statement by the 

American Association of University Professors: 

The disciplinary powers of educational Institutions are 
Inherent In their responsibility to protect their educational 
purpose. ... In developing responsible student conduct, 
disciplinary proceedings play a role substantially secondary 
to counseling, guidance, admonition, and example. In the 
exceptional cl rcumstfhces when these preferred means fall to 
resolve problems of student conduct, proper procedural 
safeguards should be observed to protect the student from 



the unfair Imposition of serious penalties. The following 

are recommended as proper safeguards in such proceeds, [footnote 

omlttedT 

A. Notice of Standards of Conduct Expected of Students. 
Disciplinary proceedings should be instituted only for 
violation of standards of conduct defined In advance and 
pubi ished through such means as a student handbook or a 
generally aval I able body- of university regulations. Offenses 
should be as clearly defined as possible, and such vague 
phaases as "undesirable conduct 11 or "conduct Injurious 
to the best interests of the Institution" should be avoided. 
Conceptions of misconduct particular to the institution 
need clear and explicit definition* 



51 A.A;U.P. Bull , 447 (1965), reprinted In Emerson et al, 
Political & Clvl I Rights In the United States, 1042, 1045 
(3d ed. 1967). 

The plaintiffs request that their discharge from the Taft 
School be set aside since It was based upon a standard which was 
unconstitutionally vague. Merely providing the plaintiffs 
with the hearing required by due process of law Is, given the 
standard which would be applied In such a hearing, Insufficient 
relief because "well Intentloned prosecutors and judicial 
safeguards do not neutralize the vice of a vague law". Baggett v. 
Bullitt , supra at 370 (1 964). 

B. THE "CONDUCT" STANDARD VESTS AN ADJUDICATORY OFFICIAL WITH 
UNFETTERED DISCRETION IN VIOLATION OF THE DUE PROCESS CLAUSE 

The Supreme Court early dispelled the notion that merely 

because the exercise of discretion is often essential to govern, 

It may be exercised without reference to aHy objective standards. 

The Court declared unconstitutional a municipal ordinance regulating 

laundries, stating "the power given to them Cthe responsible 



officials] is not confled to their discretion In the legal sense 
of that term, but is granted to their mere will. It is purely 
arbitrary, and ackowl edges neither guidance nor restrain 
Ylck W. v. Hopkins , 1 18 U.S. 356, 366-367 (1886). 
The Court noted that the existence of such power was anathema in 
a democratic society: 

When We consider the nature and theory of our Institutions 
of government; the principles upon which they are supposed to 
rest, and review the history of their development, we are 
constrained to conclude that they do not mean to leave room 
for th^:plan and action of purely arbKtrary ;power ....For, the 
very I dear that one man^^ lc d to hoj <j h is I life , or 

the means-of j iylhg; or any other Hmatenial"" right essential to 
the enjoyment of J I fe, at the mere wi l l of anbther, seems 
to be Intolerable In any country where freedom prevails; as 
being the essence of slavery itself. Id at 369-370. 

The need for "ascertainable standards 11 , Homsby v. Al len, 
supra at 612; cf., Baqqett v. Bui I Itt , supra at 372, to govern 
decision-making by administrative officials Is clear: the - 
operation of "absolute and uncontrol led discretion 11 Is an 
"Intolerable invitation to abuse" Holmes v. New York City Housing 
Authority , 398 F;*2d 262, 265 (2d Clr. 1968) (requiring an object! 
method for selection of public housing tenants), "a^nd experience 
teaches that prosecutors too are human", Cramp v» Board of Public 
Instruction , supra at 287; Baoaett v. Bui I Itt . supra. Accordingly 
actions taken by administrative officials without reference to 
ascertainable standards embodied In rules or regulations have 
been declared invalid. Holmes , supra ; Homsby v. Al len , supra ; 
Barnes v. Merrltt , supra ; Gonzalea v. Freeman, supra . 

The open enrollment policy is a part of the Boston School 



Committee's plan (required by the Racial Imbalance Act, Mass. 
Gen. Law. c. 71 Sec. 370) to alleviate racial segregation In the 
Boston public schools and to provide quality education to ghetto 
children. The need for such a policy arises from the effects of 
past racial prejudice. It would tnd ed be "blinking reality", 
Cramp, supra at 286, not to acknowledge the continued existence of 
racial prejudice In American society and the difficulty of dis- 
cerning what decl slons are racial ly motivated. Moreover* one 
cannot Ignore the fact that the Racial Imbalance Act has met 
resistance In Boston. See, School Committee of Boston v. 
Board of Education , 352 Mass. 693,. 227, N.E. 2d 729, appeal 
dismissed, 389 U.S. 572 (1967). 

The defendants assert that a principal has the power to 
adjudicate the right of students to remain In -his school under 
the open enrol I ment pol icy. This power, they assert, may be 
exercised without reference to ascertainable standards to guide 
and limit the principal f s exercise of his discretion. 

The arbitrary or capricious act of a principal In dismissing 
a student from his school Involves the Imposition of a severe 
sanction. It may summarily destroy the aspirations of the plaint t f s, 
their parents, and others like them, as well as defeat the legislative 
purpose embodied in Mass. Gen. Law c. 71 sec* 37C, 370. 
It Is, therefore, Imperative that the defendants establish 
standards to limit the principal's exercise of discretion to 
legitimate prrposes and to provide a basts for review of such 




decisions. See, Bishop v. Inhabitants of Rowlev. 165 Mass. 
460, 43 N.E. 191 (1896). 

C. THE LACK OF A STANDARD DEPRIVES THE PLAINTIFFS OF AN 
OPPORTUNITY TO MAKE A DEFENSE 

The plaintiffs are asked to adhere to a standard of "conduct". 
This term is susceptible of such vagaries of Interpretation and 
application that It Is In reality no standard at all. The 
plaintiffs have, at most, been charged with having "escorted" 
students from another school into the faff School or with having 
a "disruptive attitude". In addition, defendants have expressed 
an Interest in organizations outside the school to which the 
plaintiffs might belong or support. 

The vagueness of the standard, the charges, and their possible 
ramifications deprive the defendants of the opportunity to 
rebut the claims of misconduct. See. geo., Joint Antl-F»«;rUt 
Rflfugftft Hnmrn. v. Mrfirath, 341 U.S. 123, 161-173 (1951) (concurring 
opinion). In reality, the defendants have Impermissibly shifted 
to the defendants an Impossible burden of proif: the establish- 
ment of "good" conduct and "good" attitude. Cf., Spelser v . 
Randal 1 . 357 U.S. 513, 526 (1958); Soglin v. Kaufman , 
(D.C. W.D. Wis. 1968) (C.A. No. 67-C-l4|J^ 

D. THE STANDARD OF "CONDUCT" IS OVERBROAD AND UNCONSTITUTIONALLY 
CHILLS THEIR FIRST AMENDMENT RIGHTS 

Undeniably, the behaviours of students within the public 

schools is an appropriate subject for regulation by the Boston 

School Committee. And the power to regulate clearly imples the 

power to impose penalties for the violation of school disciplinary 



rules. The regulatory power not unrestricted, however, as the 

Supreme Court noted In She I ton v. Tucker . 364 U.S. 479, 488, 

...even though the govennmental purpose be 
legitimate and substantial, that purpose can- 
not be pursued by means that broadly stifle 
fundamental personal liberties when the end 
can be more narrowly' achieved. The breadth 
of legislative abridgement must be viewed In 
the light of less drastic means for achieving 
the same basic purpose. 

Overbreadth Is Inherent In the vagueness of "conduct" as 
a disciplinary standard. A standard which, In Its application, 
may Include "attitude" clearly "...creates a 'danger zone' within 
which protected expression may be Inhibited." Dombrowskl v. 
glister , 380 U.S. 479, 494 (1965). "A rule against 'misconduct' 
Is so grossly vague that possible involvement of First Amendment 
rights cannot be ignored." Soglth v. Kaufman at p. 7 (D.C. 
W.D. Wis. 1968) (C.A. No. 67-C-I4I). 

The plaintiffs are gbur young black girls who are in a dis- 
tinct racial minority in a school populated and run by a sometimes 
hostile white majority. Under the defendants' interpretation of 
the open enrollment policy, the plaintiffs' status as students is 
far more Tenuous and the possible invasion of their First 
Amendment rights is much more likely than the teachers whom the 
Supreme Court thought it necessary to protect In such decisions 
as Baggett v. Bui I Itt, supra; Keylshian v. Board of Regents. 
385 U.S. 589 (1967); Elfbrandt v. Russell. 384 U.S. 1 1 (1966). 

That the disciplinary policy which the defendants have super- 
imposed on the open enrollment policy has a constitutionally 
Impermissible "chilling effect," Dombrowskl, supra at 494, on 
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Plaintiffs' rights of free expression and association Is readily 
apparent. One need only take notice of the current disputes over 
community control of the schools, consider the possibility of 
plaintiffs' advocacy of community control, and examine the difficulty 
previously encountered by the National Association for the Advance- 
ment of Colored People under the guise of legitimate regulation. 
See,- N.A.A.C.P. y. Stat. o< AJabama 357 U.S. 499 (1958); Bates v . 
City of Little P o ck , 36, U.S. 516 (I960); N.A.A.C.P. v. Button. 
371 U.S. 415 (1963). 

It Is not open to the defendants to object that the "conduct" 
standard has not In fact been used to Impair the plaintiffs' expression 
or association: "It Is enough that a vague and broad statute lends 
Itself to selective enforcement against unpopular causes." 
N.A.A.C.P. v. Button , supra at 435. The Importance of the values 
protected by the First Amendment opens to judicial scrutiny the 
possible application of the regulation in other factual contexts, 
and.lt Is not necessary that the party raising the Issue actually 
participate In the privileged conduct. J£ at 432. 

CONCLUSION 

On the basis of the facts and authorities set forth above, 
plaintiffs respectfully submit that this Court should grant the relief 
requested. 

By their Attorneys, 
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Choate, Hall and Stewart 
Boston, Mass. 



NOTE: The Owens case was settled by stipulation. The Boston School 
Committee agreed to set up certain procedural safeguards in 
disciplinary proceedings. The following excerpt from the new 
Boston Public Schools "Code of Discipline" reflects the 
substance of the Owens stipulation. 

* * * 



Procedures for transfers and suspensions . 

(1) Initial suspension and conference with parent. 

(a) Whenever an administrative head decides to suspend 
or transfer a pupil for disciplinary reasons, he nay 
suspend the pupil for up to three school days If the 
pupil Is under I 6 and up to five school days If the pupil 
Is over 16 years of age. In such cases the administrator 
shall forthwith request the attendance of such suspended 
pupil and the parent or guardian of such suspended 
pupil at his office for the pupose of consultation 
and adjustment. Within the Initial period of suspension 
the administrative head may reinstate the pupil or, 
after the conference with the parent or guardian, 
he may refuse to do so. Within said period he may transfer 
a pupil with the consent of the pupil and his parent 
or guardian. 

(2) Reference of the matter to the assistant superintendent. 

(a) If the pupil Is neither re.instated within three 

school days of his original suspension If he Is under 

16 or within five school .days If he Is over 16, nor 

transferred within said period, then the matter shall 

be referred In writing by the administrative head 

to the assistant superlntedent for the district in whteh 

the school Is located. The pupil and his parent or guardian 

shall be notified In writing by the administrative 

head of their right of appeal and to a hearing before 

the assistant superintendent and they shall be given 

his name, address and telephone number. 



(3) Hearing , 



Upon request of the pupil so suspended or his parent or nuardien, 
said assistant superintendent shall hold a hearing in the 
matter which shall be conducted as follows: 

(a) Reasonable notice of the hearinq shall be accorded 
all parties and shall include statements of the time 
and place of the hearing. Parties shall have sufficient 
notice of the facts and" issues involved (including 
a statement of t\s alleged misconduct and proposed 
disciplinary action) to afford them reasonable opportunity 
to prepare and present evidence and argument, 

lb) All parties shall have the right to call and examine 
witnesses to introduce exhibit!, to question witnesses 
who testify and submit rebuttal evidence., 

(c) The assistant superintendent Is not required to 
observe the rules of evidence observed by courts, 

but evidence may be admitted and given probative effect 
only If it is the kind of evidence on which reasonable 
persons are accustomed to rely in the conduct 
of serious affairs. 

(d) A student shall have the right to be represented by 
his parent or guardian and/or counsel if the student 

so chooses. 

(e) The decision of the assistant superintendent shall 

be based solely opon the evidence presented at the hearino 
and shal I be in writing. 

(f) Any party shall, of his own expense, have the right 
to record or have transcribed the proceed! no before the 
assistant superintendent. 

(4) Decision . 

The assistant superintendent shall reach a decision in the 
matter within six school days of the original suspension if 
the pupil is under 16, or within ten school days of the original 
suspension if the pupil is over 16. A copy of the decision 
shall be delivered or mailed to the administrative head, to 
the pupil and his parent or guardian with notification of their 
right to request that the superintendent review the decision. 
In the event that the decision is not made within the reauisite 
period of time, and the delay is not due to failure to appear 
or other inaction on the part of the pupil or his parent 
or guardian, the pupil shall be reinstated pending the decision. 
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(5) Review by superintendent . 

The administrative head or the pupil so suspended or his 
parent or guardian may request that the superintendent 
review the decision of the asssltant superintendent and, 
If such a request Is made, the superintendent may, If he 
so elects, grant * hearing In the matter* 

(6) Review by School Committee, 

If such case is not settled by the superintendent within 
five additional school days, the administrative head or 
the pupil so suspended or his parent or guardian may 
request that the School Committee review the matter and the 
School Committee may hbld a hearing if It so elects. 

(7) Temporary re i h statement . 

In the event of appeal by the administrative head to the 
superintendent or the School Committee, pending decision 
In the matter by the superintendent or the School Committee, 
the pupil shall be temporarily reinstated* 

IV. Procedures for exclusions . 

Whenever an administrative head recommends exclusion, the 
matter is to be decided by the School Committee after a 
hearing to be held In accordance with the procedures for 
hearings in Section III. 

V. Required reports . 

An administrative head is required to report to the superintendent, 
the associate superintendent at the proper level, the area 
assistant superintendent for the district in which the school 
is located; and to the police all cases of assault and/or 
battery on school personnel. 

VI. Restitution . 

Following suspension for wilful defacement, damage, or 
destruction of school property, payment for defacement, 
damage or destruction shall be demanded. Terms or payment 
will be established at the discretion of the administrative 
head. 



VI I . Teacher and pupil appeals * 

(I) Any teacher who Is not satisfied with the action taken 
by the administrative head in a disciplinary case may 
appeal the decision In writing to the assistant superintendent, 
associate superintendent, superintendent, and School 
Committee In proper order. 



(2) Any pupil or any parent or guardian of any pupil 
against whom disciplinary actiorT is taken who believes 
that such action is unlawful or in violation of these 
rules may so Indicate in writing to the administrative 
head and the assistant superintendent who shall investi- 
gate the matter. 
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I. THE RIGHT TO A FREE PUBLIC EDU- 
CATION IS GUARANTEED TO THE 
PLAINTIFFS BY THE EDUCATION LAW 
OF THE STATE OF NEW YORK, THE DUE 
. PROCESS CLAUSE OF THE FOURTEENTH 

j; AMENDMENT AND THE FIRST AMENDMENT, 

TO THE CONSTITUTION OF THE UNITED 
STATES. 

i 

! The right of a child to attend the free public 

;! schools is a fundamental liberty protected by the statutes 

I 

|;Of the State of New York and by the Fourteenth Amendment 

1= 

•i to the Constitution of the United States. While the local 

!< 

!* 

|; Board of Education is authorized . to make rules and regula- 

r 

rtions necessary for the governing of pupils and teachers 

{•; 

j; (Education Law, McKinney's Consol. Laws,' §§2503, 2554) this 

j 

| authority may not be exercised in an arbitrary or capricious 
j= manner or in violation of the Constitution. West -Virginia 
jj y. Barnette . 319 U.S. 624 (1943).' The federal courts are 

i. 

^empowered, both under their inherent equitable jurisdiction 

»; 
V 

i|and under the Constitution, to rectify injustices wrought by 
[.abusive exercise of the regulatory authority of the Board 

h 

\ of Education. 

The State of New York recognizes the paramount value 

i 

j of education and makes school attendance compulsory on the 



jpart of children in New York City between the ages of six 

!; and sixteen. Education Law, McKinney's Consol. Laws 

|! 

Ij § 3205 (i) ; New York Constit., §1, Art. XI. The law further 

v 
!: 

jj requires parents to send their children to school and makes 

ij 

jj it a criminal offense for parents to fail to do so. Educa- 

P 

{I tion Law, McKinney's Consol. Laws §3212. In addition to 

I ■ 1 

j this statutory mandate, the Fourteenth Amendment's concept 
i 

| of liberty guards the rights of school children against un- 

i; 

ji reasonable rules and regulations imposed by school authori- 

I " • : 

jjties. "The Fourteenth Amendment, as now applied to the 
i; States, protects the citizen against the state itself and 
!! all of its creatures — Boards of Education not excepted • 11 

j i 

ii West Virginia State Board of Education v. Barnette , 319 U.S. 
11624, 637 (1943) . 1 

ij 

ji" "Liberty" under the Constitution has traditionally 

I; included the right to education. In one of the early 

i; I 

|: education cases, Meyer v. Nebraska , 262 U.S. 390, 399 

I ; 
jj (a case affirming parents 1 rights to see that their 

ii 

,j children are instructed in modern languages), Mr. 

Ii Justice McReynolds, speaking for the court, defined this 

bright as follows: M . • • Without doubt, it denotes not merely 



freedom from bodily restraint, but also the right of the 
:; individual to contract, to engage in any of the common occu- 
, pations of life, ;to acquire useful knowledge , . . . and, 

i • 

i| generally, to enjoy those privileges long recognized at com- 

;| 

|-mon law as essential to the orderly pursuit of happiness by 

!! 

jfree men." (Emphasis added) If a minor child in this aqe 

! 

jjwho lacks substantial means is deprived of the right to a 

i; 

; public school education, his opportunities to learn, to make 

i 

| a living, and to engage in the common occupations will be 

i 
i 

jdrastically curtailed for the rest 'of his life. Report of 
'[ National Advisory Conunn. on Civil Disorders (1968), pp. 424- 
j;456. The magnitude of this loss to the child prohibits the 

; Board of Education from denying the right to attend school 

ji 

[except for the most compelling reasons and in a procedural 
:manner calculated to insure a fair decision with respect to 
;.each child. 

The Supreme Court of the United States has described 

jithe monumental value of the right to a public school educa- 

is • 

;tion xxi cogent terms: 

i ' • 

; "Today, education is perhaps the most impor- 

tant function. of state and local goverrments. 
Compulsory school attendance laws and the 
great expenditures for education both 
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it 

: demonstrate our recognition of the importance 

: of education to our democratic society. It is 

jj required in the performance of our most 

jj basic public responsibilities, even service 

jj in the armed forces. It is the very founda- 

|j tion of good citizenship. Today it is a 

principal instrument in awakening the child 
to cultural values, in preparing him for 
later professional training, and in helping 
him to adjust normally to his environment. 
.In these days, it is doubtful that any 
child may reasonably be expected to succeed 
in life if he is denied the opportunity of 
education." Brown v. Board of Education. 
347 U.S. 483, 493 74 S. Ct. 686/ 98 L. Ed. 
873 (1954) . See also Pierce v* Society 
of Sisters. 268 U.S. 510. 

Plaintiffs' right to a public school education is 
Ijalso protected by the First Amendment to the Constitution. 

i« 

IjThe authorities of Brown, Pierce , and the President's Com- 
jmission on Civil Disorders, supra , are' but a sampling of 

lithe vast recognition which has been given to the paramount 

T 

Rvalue of an education. In Lamorit v. Postmaster General . 
||381 U.S. 301 (1965), the .Supreme Court enunciated more 
jjbroadly the First Amendment right to exposure to ideas and 
j; learning. In that case Section 305(a) of the Postal Service 
j;and Federal Employees Salary Act of 1962, requiring the Post- 
jjmaster General to detain and deliver only on the addressee's 

ijrequest unsealed foreign mailings of "communisf political 

)i . * - 

^'propaganda," was held unconstitutional. The Court premised 
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« 

its decision on a broad "fight to learn" protected by the 
First Amendment, in reasoning which is applicable to the 
[situation in this case: "The dissemination of ideas can ac- 
jcomplish nothing if otherwise willing addressees [students] 
i^are not free to receive and consider them. It would be a 
: barren marketplace of ideas that had only sellers and no 

I 

jbuyers." 381 U.S. 301, 308 (Mr. Justice Brennan, concurring 

ij ... . » 

;.opinion). Mr. Lamont's marketplace in which to receive ideas 
|iwas the public mails; Dennis Andino and Robert Brown's market- 
place is the public schools. The differences in the market- 
jplaces or the ideas received there are irrelevant; the right 
,»to receive them is the same. 



* * * 
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[Editor's Note: The author is a corporate attorney in New 
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possible fur its attorneys to participate in legal assistance 
projects on a released time program. Mr.- Butler recently 
spent a month as a volunteer with the Norwalk- 
Stamford-Danbury Regional Legal Services Program in 
Stanford, Connecticut, during which he did much of the 
research on which this article is based. J 

Introduction 

The due process clause of the fourteenth amendment 
is becoming increasingly significant for public school 
students throughout the country. A growing trend of 
authority is firmly establishing that due process entitles a 
public school secondary student to a hearing before he is 
subjected to severe punishment such as expulsion or 
suspension for the remainder of the semester or school 
year. Although the leading case involved a college student 
rather than a high school student, together with other 
college cases (infra) it established precedents which are 
currently being applied to secondary school students. 

There is little doubt today that a secondary student is 
entitled to a hearing prior to severe punishment. The real 
issue now is where the "shadowy" line runs between severe 
punishment which necessitates a hearing and minor punish- 
ment which does not. Certainly, expulsion is severe 
punishment whereas detaining a student after school is not, 
but where is the line between them? The line appears to be 
drawn at approximately ten-day suspension, with the 
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decided cases divided on whether a hearing is requiied at 
that point. 

Significantly, the courts have also delineated the 
attributes of the hearing with a fair degree of clarity. For 
example, the student must be given adequate notice of the 
hearing and the names of witnesses to be called. The 
hearing must be Unbiased, with the student permitted to 
present his own defense. There are conflicting views, 
however, as to whether or not the student is entitlec^to be 
represented by counsel or to cross-examine the witnesses 
against him. 

Ground-Breaking Decisions Held That Students in State 
Colleges Must be Given a Hearing Before Expulsion 
The leading case is Dixon v. Alabama State Board of 
Education 1 in which, ten years ago, the Fifth Circuit held 
that the due process clause of the fourteenth amendment 
requires that a student be given a heading before he may be 
expelled from a state college. The United States Supreme 
Court has never directly passed on the question, but it did 
decline its opportunity to review the Dixon decision and, 
indicatively, cited it with approval in its important opinion 
in Tinker v. Des Moines Independent Community School 
District. 2 (That opinion sets forth the basic liberal rule to 
be followed in alt cases involving the first amendment 
freedom of expression of students in public schools.) It also 
cited Dixon with approval in Goldberg v. Kelly, 2 m which 
the Court held, analogously, that people on welfare are 
entitled to a hearing before their benefits may be 
terminated. 

In the Dixon case, the plaintiffs were blacks enrolled 
at the Alabama State College for Negroes in .Montgomery, 
Alabama, who held a sit-in to integrate a luncheon grill in 
Montgomery. The next day seme of the plaintiffs and 

(continued on page 454) 

1. 294 F^d 150 (5th Cir. 1961), cert, denied, 368 US. 930 
(1961). 

2. 393 VS. 503 (1969). The Supreme Court ruled that a 
student may express his opinions in the public schools, even on 
controversial subjects, if he does so without materially and 
substantially interfering with the requirements 0 f appropriate 
discipline in the operation of the school and without colliding with 
tht rights of others. The Court upheld the right o< junior and senior 
hiflh school students to wear black armbands to school in protest 
agiinst tht Vietnam War. 

3. 397 US. 254, 262-63 (1969). 



Student's Constitutional Right to a Hearing 

(continued from page 431) 

others staged a mass attendance at the trial of one of their 
fellow students for perjury, after which they marched 
through Montgomery. The following day, several hundred 
black students, plaintiffs included, staged mass demon- 
strations in Montgomery and Tuskegee, and a few days 
later, the plaintiffs and six hundred other students gathered 
on the state capitol steps and made speeches and sang 
hymns. Three days after the demonstration at the state 
capitol, the state college president wrote to the plaintiffs 
telling them that they had been expelled. The students were 
not given a hearing, nor did the president give specific 
grounds for the expulsions. 

In deciding the case, Judge Rives for the Fifth Circuit 
held that "the minimum procedural requirements necessary 
to satisfy due process depend upon the circumstances and 
the interests of the parties involved." 4 The interests of the 
state must be balanced against the interests of the students, 
and Judge Rives concluded that there was no "immediate 
danger to the public" which would prevent the school from 
giving the students notice of the charges and the 
opportunity to be heard in their own defense. 5 

Not to be overruled by a technicality, Judge Rives 
also flatly rejected the argument that the plaintiffs had 
waived their right to notice and a hearing before being 
expelled on account of a state Board of Education 
regulation which provided that "the college may also at any 
time decline to continue to accept responsibility for the 
supervision and service to any student with whom the 
relationship becomes unpleasant and difficult." It is easy to 
surmise that, at some point over the years, many other state 
colleges and universities have issued similar regulations. 
However, Judge Rives stated that the regulation was 
insufficiently explicit to indicate an intent on the part of 
the students to waive notice and a hearing before expulsion, 
and, even if it was explicit, that "it nonetheless remains 
true that the state cannot condition the granting of even a 
privilege upon the reunciation of the constitutional right to 
procedural due process." 6 

Judge Rives then explained what the notice of 
charges should be and how the required hearing should be 
conducted. The notice must contain the "specific charges." 
While the nature of the hearing should vary depending upon 
the circumstances, it must be more than an "informal 
interview," and "both sides" should be heard. The right to 
cross-examine witnesses is not required, but the student 
should be given the names of the witnesses against him and 
a report on their testimony. He should be permitted to 
present his own defense and witnesses or affidavits in his 
own behalf. In addition, the circumstances may indicate 
that the findings should be presented in a report which will 
be open to the student. 7 



4. 294 F.2dat155. 

5. Id. at 157. 

6. /c/.at 156. 

7. /c/.at 158-59. 
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She did so and was told that her son was to be expelled. 
The whole purpose of the conference was to explain the 
punishment. Although both boys had been called to the 
principal's office a few days earlier, neither was advised at 
that time that disciplinary action would be taken or why 
their newspaper violated the school regulations. 

The federal district court held that this procedure 
clearly failed ,\o meet the minimum standards of procedural 
due process. When severe discipline such as expulsion is 
contemplated, high school students must be given a fair 
hearing and notice of the charges in advance. The court said 
first that: "Formal written notice of the charges and of the 
evidence against him must be provided to the student and 
his parents or guardian"; second, there must be a "formal 
hearing affording both sides ample opportunity to present 
their cases by way of witnesses or other evidence"; and 
third, there can be "imposition of sanctions only on the 
basis of substantial evidence." 20 Furthermore, the court 
permanently enjoined-the school officials from "expelling 
or suspending for a substantial period of time secondary 
schqoP students in the Houston school district who are 
quiltyrof any misconduct without compliance with minimal 
standards of due process." 21 

In Jackson v. Dorrier, 22 a Sixth Circuit case, the 
plaintiffs were two high school boys who let their hair grow 
very long because they played in a band. The principal 
warned the boys that their hair was against the rules, but 
they ignored him and let it get even longer. Finally, the 
principal held a conference with the two boys and 
suspended them. He then filled out suspension forms and 
sent copies to the boys' parents and to the officials of the 
school system. After that, the principal held conferences 
with the boys' parents, and an official of the school system 
also held a conference with the parents and advised them of 
their right to appeal to the Board of Education. The parents 
did appeal, and a hearing was held before the Board at 
which the parents made full statements of their position 
and also questioned the principal. The Board, however, 
upheld the suspensions by the principal. The Sixth Circuit 
denied the boys the right to wear long hair and upheld the 
procedure of the suspensions because of the conferences 
which were held and the hearing before the Board of 
Education. The court said that the two students were 
"afforded ample opportunity to be heard" and "the 
procedural and substantive requirements of due process 
were met by conferences conducted by the school principal 
and by the hearing before the Board of Education." 23 At 
another point in the opinion, the court reiterated that there 
was "adequate compliance with due process standards" 
since the students were accorded ' an adequate hearing 
before school authorities and the Board of Education." 24 



233 



20. id. at 1346. 

21. Id. 

22. 424 F.2d 23 (6th Cir. 1970), cert, denied, 400 US. 850 
(1970). . 

23. /</.at217. 

24. Id. at 218. 



Tibbs v. Board of Education 2S is the most recent 
high school expulsion case to come to my attention, and it 
presents the hardest kind of facts that could face a court in 
applying the hearing rule. Yet, indicative of the fact that 
the rule is becoming firmly established, at the behest of 
Legal Services attorneys the New Jersey court held that the 
high school students involved could not be expelled 
without a hearing with proper safeguards. In this case, the 
court was faced with a group of high school girls who, 
according to the testimony, had beaten up two other girls 
who were walking home from school. The two girls were 
struck with a stick, jumped on and then kicked, after which 
they reportedly ran, crying, to the guidance office at their 
school. They were either unable or afraid to identify their 
attackers, but a number of other students who saw the 
episode did identify them for the school authorities. 
However, the school authorities assured those who made 
the identifications that their names would not be released 
since there was fear of physical retaliation. 

the alleged assailants denied that they were involved, 
and the iocal Board of Education held hearings. At the 
hearings, the Board accepted statements that had been 
written by the student witnesses, but these statements were 
unsigned and the witnesses were not identified because of 
the "terror of retaliation." In fact, the principal testified at 
the hearing that the mother of one of the accused girls had 
called him, "threatening the life of one of the prospective 
witnesses." 26 The Board expelled the girls and they 
appealed to the Commissioner of Education. The Commis- 
sioner held a further hearing and affirmed the expulsions, 
but the New Jersey Court reversed and set them aside. 

The three judges of the appellate division of the 
suDerior court who rendered this decision could only agree 
on a brief per curiam opinion, although they supplemented 
this with individual concurring opinions. The per curiam 
opinion gives "failure to produce the accusing witnesses for 
testimony and cross-examination" 27 as the reason for the 
decision. However, a fuller rationale is given in the' 
concurring opinion of Judge Conford, who stated that 
identifying the adverse witnesses and supplying the students 
with statements or affidavits of the witnesses in advanoe of 
the hearing would be "minimally essential" in an "issue 
over controverted objective conduct" in order to "give the 
accused a fair opportunity to meet and refute possibly 
mistaken or unfounded assertions of fact." Moreover, 
"common experience" establishes that "the right of cross- 
examination is almost always essential for assurance of an 
enlightened determination of a contested issue of fact." 2 * 
Thus, the right to a fair hearing with proper safeguards is 
such a vital personal right that it will be upheld even in a 
situation where the prospective witnesses are afraid to 
identify themselves, and students accused of serious 
wrongdoing may never be severely punished. 29 



25. 276 A.2d 165 (Super. Ct. App. Oiv. NJ. 1971 ). 

26. Id. at 167 (concurring opinion of Conford, J.). 

27. Id. MX 166. 

28. Id. at 169-70 (concurring opinion of Conford, J.). 

29. Id. at 171 (concurring opinion of Conford, J.). 
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The decisions of the Second, Sixth and Eighth 
Circuits. following Dixon clearly show agreement that a 
student enrolled at a state or government-supported college 
cannot be expelled for misconduct without being apprised 
of the charges against him and being afforded a fair hearing. 
In Wasson v. Trowbridge? the Second Circuit held that in 
order to dismiss a cadet from the Merchant Marine 
Academy, due process requires that "he be given a fair 
hearing at which he is apprised of the charges against him 
and permitted a defense."* In Jones v. State Board of 
Education, 1 * the Sixth Circuit affirmed a district court 
decision, requiring that students be given adequate notice of 
charges and a fair hearing before expulsion from a state 
university. The district court stated that the rule "that due 
process of law requires notice and some opportunity for a 
hearing before a student at a tax-supported college or 
university may be expelled for misconduct has now become 
well established." 11 The United States Supreme Court 
granted certiorari to consider the free speech issues involved 
in the /one* case, but later dismissed its grant of certiorari 
m imprgyidently granted when it learned that the plaintiff 
was suspended in part for lying at his hearing. Emphasizing 
the importance of the hearing, Justices Douglas and 
Brennamdissented from the dismissal of certiorari on the 
ground that the charges against the plaintiff did not include 
lying and the plaintiff was "entitled to notice and 
opportunity to be heard" on that charge. 12 

XhEsteban v. Central Missouri State College, 13 one of 
the district courts in the Eighth Circuit held that students 
suspended for two semesters from a state college should be 
given a new hearing because they had been permitted to 
make their explanation to only one of the persons who 
decided on their suspension. The court also thought that 
the students may not have received adequate notice of the 
grounds on which the school proposed to take action. A 
new hearing was then held, and the suspensions were 
reaffirmed. The students then instituted a new suit, and in 
the new suit the district court approved the suspensions and 
the procedural due process afforded the students. The 
Eighth Circuit affirmed, 14 and the opinion was written by 
Judge Blackmun, now Associate Justice of the United 
States Supreme Court. Blackmun expressly approved the 
first decision of the district court as well as the second, 
saying that procedural due process must be afforded "by 
way of adequate notice, definite charge, and a hearing with 
opportunity to present one's own side of the case and with 
all necessary protective measur es." 15 

8. 362 F.2d 807 (2d Cir. 1967). 

9. td.kt 812. 

10. 279 F. Supp. 190 (M.D. Tenn. 19GB), aff'd, 407 F2d 834 
(6th Or. 1969), cert, dismissed, 39/ UJS. 31 (1970). 

11. 279 F. Supp. at 198. In the Sixth Circuit,** also Norton V. 
Discipline Comm. of E. Tenn. State Univ., 419 F2d 195,200 (6th 
Or. 1969), cert, denied, 399 US. 906 (1970). 

12. 397 US. at 36. 

1 3. 277 F. Supp. 649 (W.D. Mo. 1967). 

14. Esteben v. Central Missouri State College, 290 F. Supp. 622 
(W.D. Mo. 1968), aff'd, 41S F.2d 1077 (8th Cir. 1969), cert, 
denied, 398 US. 966 (1970). 

15. 415 Fid at 1069. 

Vol. V, No. 8, Dea a mba r 1971 



Since the Dixon decision, the federal district courts 
have uniformly held that students in state colleges must not 
be expelled or suspended indefinitely or for the remainder 
of a school year for misconduct without notice of the 
charges and a fair hearing. 16 While almost all of the cases 
have been in the federal courts, there have been consistent 
post-Dixon decisions in the state courts as well. 17 

Public High School Students Have the Same Constitutional 
Right to a Hearing as College Students 

Expelled high school students have also taken school 
officials to court, and one can only conclude from reading 
these cases against the background of the many analogous 
college student cases that public high school students are 
clearly entitled to notice of the charges and a fair hearing 
before they may be expelled from school. 

The first high school expulsion case after Dixon was 
Woods v. Wright, 18 decided in 1964 by the Fifth Circuit- 
the same Circuit which had decided Dixon three years 
earlier. The plaintiff in Woods was a black girl who 
participated in a peaceful demonstration against segregation 
in Birmingham, Alabama in May of 1963. She was arrested 
under a city ordinance for parading without a license, and, 
shortly thereafter, her principal suspended her from school 
for the remainder of the year-without any hearing. The 
Fifth Circuit reinstated her by reversing the district court's 
denial of her request for a temporary restraining order. 
This, however, was a preliminary order, and the Fifth 
Circuit said that the question whether the suspension 
without a hearing violated the plaintiff's due process rights 
was not then properly before it for decision. 

In 1969, however, a federal court in Texas issued a 
clear directive that expulsion of high school students 
necessitates notice and a hearing. In Sullivan v. Houston 
Independent School District, 19 a public high school prin- 
cipal in Houston expelled two seniors for distributing their 
own newspaper in which they effectively criticized and 
ridiculed the principal and others in charge at their school. 

Their expulsion took the following course. The high 
school principal advised one's mother over the telephone 
that he was being expelled, and this was the first notice to 
either of his parents that he was in trouble. As to the other, 
the principal requested his mother to come to his office. 



16. Knight v. State Board of Education, 200 F. Supp. 174 (M.D. 
Tenn. 1961); Due v. Florida A. h M. University, 233 F. Supp. 396 
(N.O. Fla. 1963); Zanders v. Louisiana State 8oard of Education, 
281 F. Supp. 747 (W.D. La. 1968); Schiff v. Hannah, 282 F. Supp. 
381 (W.D. Mich. 1966); Barker v. HercSvey, 283 F. Supp. 228 (S.D. 
W. Va. 1868), aff'd per curiam, 399 F2d 638 (4th Or. 196B),ctrt. 
denied, 394 US. 905 (1969); Moore v. Student Affairs Comm. of 
Troy State University, 284 F. Supp. 725 (M.D. Ala. 19G8);Scoggin 
v. Lincoln University, 291 F. Supp. 161 (W.D. Mo. 1968); St rick tin 
v. Regents of University of Wisconsin, 297 F. Supp. 416 (W.D. Wis. 
1969); appeal dismissed as moot, 420 F.2d 1257 (7th Cir. 1970); 
French v. Bashful, 303 F. Supp. 1333 (E.D. La. 1969). 

17. Woody v. 8urns, 188 So2d 56 (Dist. Ct. App. Fla. 1966); 
Goldberg v. Regents of University of California, 57 Cel. Rptr. 463 
(Ct. App. 1967). 

18. 334 F.2d 369 (5th Or. 1964). 

19. 307 F. Supp. 1328 (S.D. Tex. 1969). 



In reviewing these important due process precedents 
with respect to expulsions, however, it should be kept in 
mind that the due process clause may not be the only basis 
for establishing the right to a hearing when a high school 
student is expelled. This right may also be accorded as a 
matter of state or local statutory law. 30 

The Courts Have Disagreed as to Whether a Hearing is 
Required for a Ten-Day Suspension from High School 

No one should dispute the dictum in the Sullivan case 
(supra) that the right to a hearing applies not only to 
expulsions but also to suspension for a "substantial" period 
of time. 31 However, one should certainly expect differing 
opinions as to what should be considered "substantial/' 

For example, in Block Students of North Fort Myers 
Junior-Senior High School, ex ret. Shoemaker v. 
Williams, 33 a federal district court in Florida expressed its 
opinion that a ten-day suspension is for a "substantial" 
period of time* The high school students had been 
suspended for ten days under a school board rule which 
called for automatic suspension of any student who 
participated in a demonstration or walkout. This pro- 
cedure;^ ccnirtsa^ could hot be justified on the basis 
that the principal had seen the students engaging in the 
misconduct for which they were charged and therefore 
knew that the students were guilty* The reason is that due 
process "protects the orderly and the disorderly, even as it 
protects the innocent and the guilty." 33 Due process 
prevents school officials "from suspending a student for a 
substantial period of time without first affording the 
student an adversary hearing." Without qualification, the 
court concluded that: "A suspension for ten days is a 
suspension for a substantial period of time." 34 

A contrary decision, however, is Farrell v. Joel, 35 in 
which earlier this year the Second Circuit held that a 
hearing is not required for a ten-day suspension from high 
school. The plaintiff was a high school girl in Clinton, 
Connecticut who participated in a "sit-down" outside the 



30. In Connecticut, for axample, a state statute so provides. 
CONN. GEN. STATS. §10-234 (1957) states that: 

Tha board of aducation of any town may axpal from 
school any pupil regardless of age who after a full hearing is 
found guilty of conduct inimical to the best interests of the 
school. Written notice of such hearing shell be given to the 
pupil and his parent or guardian at {east five days prior to the 
date of tha hearing. A written report of the action of said 
board in expelling aach such pupil shall be mailed to the state 
board of education within five deys of the affective date of 
such action. 

31. 307F.Supp.at 1346. 

32. 317 F. Supp. 121 1 (M.D. Fla. 1970). 

33. Id. at 121415. 

34. /(/. at 1216. In Banks v. Board of Public instruction, 314 F. 
Supp. 285 <Si>. Fla. 1970), the court held that hearings ware 
required in the case of ten-day suspensions from junior high school. 
However, the United States Supreme Court recently vacated this 
judgment and remanded the case "so that a fresh decree, may be 
entered from which a timely appeal may be taken to the United 
States Court of Appaels for tha Fifth Circuit if the appellant (the 
Board) so chooses." 91 S. CM 223 0971). 

35. 437 FJd 160 (2d Or. 1971 ). 

Vof. V,Ho.t, December 1971 
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school's administrative offices with about 30 other students 
in order to protest the suspension of three other students. 
The principal requested the group to go to classes and to 
designate leaders. Some of them left, but others refused. 
Later, the plaintiff and about 300 students gathered in the 
same place, and the principal called an assembly to prevent 
the possibility of violence. At the assembly, the plaintiff 
and others were elected leaders, who met with the principal 
a few days later and told him that they planned to present 
the whole matter of the "sit-down" to the Board of 
Education. The demonstration was discussed during an 
open meeting of the Board of Education, but the Board 
then voted in a closed session to suspend the plaintiff and 
others for 15 school days. This was later reduced to ten 
days. 

The plaintiff argued that she was entitled to a written 
notice of the charges against her, and a hearing before an 
impartial official at which she could confront and cross- 
examine any adverse witness as well as present a defense 
concerning punishment. The Second Circuit rejected this 
argument, however. In holding that the plaintiff had not 
been denied due process, the court noted that the major 
cases such as Dixon in the Fifth Circuit and Wasson in the 
Second Circuit had dealt with severe sanctions such as 
expulsion rather than with milder discipline such as 
suspension for a short time. Assuming "arguendo that due 
process applies when a publicly financed educational 
institution-whether college or high school-imposes a mild, 
as well as a severe, penalty upon a student," this only 
begins the inquiry. For in school discipline cases, the 
"nature of the sanction affects the validity of the pro* 
cedure."* Expulsion is at one end of the spectrum, and 
being detained after school at the other. The court said 
that. 

Expulsion would be at one extreme. Near 
the end of the other might be a penalty of 
staying after school one hour for 'unexcused 
tardiness to class or study hall'; in such an 
instance, written notice and cross-examination 
of adverse witnesses would require inappro- 
priate time and effort. Of course, as one 
approaches the center of the two extremes of 
major and minor discipline the line becomes 
shadowy, but the difficulty of drawing it does 
not eliminate the distinction between the two. 
Moreover, the general age level of the student 
group involved might affect determination of 
the constitutional issue. A demonstration in 
kindergarten, after all, is not the same as one in 
college. 37 

The court emphasized that the school rule involved 
had been well-publicized and that the principal had read it 
to the demonstrators. The plaintiff admitted that the 
demonstration disrupted school activity and that she knew 
she was violating the school rule. On these facts, the court 
concluded that "no consti tutionally-required purpose 

36. A/.at162. 

37. Id. at 162-63. 
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would hi« been served by more formal procedures." 
except perhaps for determination of the penalty, and the 
procedure as to the penalty was not of "controlling 
significance." The court emphasized that the plaintiffs 
actions were "clearly improper end prompt discipline of 
some sort was justified." * 

Nevertheless, the court was also critical of the fact 
that there was "no clear procedure" by which a student or 
his parent could either contest a charge that he had violated 
a rule when the material facts were in dispute or argue 
against a proposed penalty. Unfairness, the court said, 
could be avoided by promulgation of "fair and reasonable" 
procedures for discipline less than expulsion since "this 
would give those affected a fair opportunity to question 
whether an alleged violation of a school rule actually 
occurred, and what penalty, if any, would be appro- 
pnate." The Second Circuit does not say what these "fair 
and reasonable procedures" should be. but they would 
seem to have to incorporate, however informally, some 
notice of the charge and some opportunity for the student 
to be heard on his side, of the question. 

A ten-day suspension of high school students without 
a hearing was also approved by a federal district court in 
Baker v. Downey City Board of Education* 'The only 
procedural consideration that the students received was 
that jthe school officials fully discussed the matter with the 
students' parents after the suspensions were imposed The 
court reasoned that if the temporary suspension of a high 
school student could not be accomplished without notice 
and a hearing, it would be "difficult to maintain" the 
discipline and ordered conduct of the educational program 
and the moral atmosphere required by good educational 
standards." 41 

These ten-day suspension high school cases are 
certainly not clear cut precedents. Farrell may be distin- 
guishable on the ground that the student involved admitted 
the conduct that was prohibited, and a hearing would not 
resolve any factual iwues as to what actually happened. 
However, even if all the facts are undisputed, there should 
still be a hearing to make the important determination of 
what penalty should be imposed. Moreover, in the Black 
Students case, a hearing was required to determine guilt or 
innocence before the ten-day suspensions could be im- 
posed, even though the principal witnessed the misconduct 
himself and there was probably little doubt about the facts. 
Furthermore, in trying to determine the overall implica- 
tions of these cases, one must also take into account that in 
Baker the court appears to have given weight to the ' 
postf.ispension discussions with the students' parents. 
While the influence of other factors in these decisions 
beclouds the split of authority, the fact that there is a split 
of authority and that other factors are of significance 
probably means that this is an approximation of that 
"shadowy line" between mil d and severe punishment in the 

38. Id. at 163. 

39. Id. at 163*4. 

40. 307 F. Supp. S17 (CD. Cal. 1969). 

41. Id. at 522-23. 



public schools. If this is the case it is highly significant, 
because one can then say that longer suspensions from high 
school should clearly require notice and a hearing. 

The Hearing Requirement Extends to Other Forms of 
Severe Punishment in the Public High Schools Besides 
Expulsion or Lengthy Suspension 

Expulsion and suspension for a substantial period are 
most readily classified as severe punishment, but there are 
other ways of punishing high school students which should 
also be considered severe. For example, in Kelley v. 
Metropolitan County Board of Education 4J the suspension 
of the interscholastic athletic program of a high school for 
one year was considered to merit notice of the charges and 
a hearing. The local school board imposed this punishment 
based on evidence that the high school students had' 
marched around striking people at a basketball tournament 
and had struck and verbally abused the referee and delayed 
the next scheduled game. 

The federal district court concluded that the right to 
engage in athletics is of "such significance and worth" and 
the suspension was "such drastic disciplinary action" that 
due process required that the school, through its principal 
should be given notice of the charges against it and an 
opportunity to defend against the charges at a hearing. 43 In 
further explanation, the court stated that: 

We are confronted here with the denial of 
interscholastic athletic activities to an entire 
school in' all sports for a period of one year, a 
penalty affecting the guilty and the innocent 
alike. This form of discipline has been correctly 
characterized in the record as group punish- 
ment. Although the right to pursue an academic 
education is not directly affected, the penalty 
infringes upon a facet of public school educa- 
tion which has come to be generally recognized 
as a fundamental ingredient of the educational 
process. It would appear obvious that before 
such a valuable interest is denied, the rudiments 
of fair play would dictate the right to notice 
and a hearing. 44 

In a case concerning cheating, a New York court has 
held that a high school student accused of cheating on the 
New York State Regents Examinations is entitled to notice 
and a hearing before being denied the opportunity to take 
the examinations again. The sanction was clearly a severe 
one because' the student could not obtain his diploma 
without completing the Regents Examinations. 45 

Another court appears to have ruled that the hearing 
requirement applies to a transfer to home instruction. The 
court held that a suspended student was wrongfully denied 
notice and a hearing even though the high school offered to 



42. 293 F. Supp. 465 (M.D. Tenn. 1968). 

43. Id. at 492-93. 

44. «.at493. 

45. Goldwyn v. Allen, 54 Misc. 2d 94. 281 N.Y5. 2d 899 (Sup. 

ct. i9c:>. 
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provide the student with home instruction which, after 
some delay, was in fact, forthcoming. 44 

On the other hand, in the Tibbs case in New Jersey 
(supra), one of the judges considered that notice and a 
hearing was not necessary "for temporary home instruc- 
tions." this judge also felt that a hearing was not required 
for administrative action such as psychological treatment, 
detention or reprimand. To do so, he said, would be "rriost 
inappropriate" and "inimical" both to the educational 
welfare of the child and the school community. 47 Yet one 
of the other judges in that case expressly disagreed, saying 
that the constitutional rights of a high school student 
should not be dissipated by the local school board deciding 
that the penalty wilt be less than expulsion or a severe term 
of suspension. 49 

There is a decision by the Second Circuit which tends 
to suggest, but does not hold, that a hearing may not be 
required kin order to transfer a public school student^ to 
another school. In Madera v. Board of Education,* a 
junior high school student in New York City was suspended 
by his . principal after a period of more than a year of 
behavioral difficulties. The district superintendent notified 
the studehtV parents* to attend a "Guidance Conference" 
with respect to the suspension. The parents asked to have 
legal counsel present, but the district superintendent 
refused their request pursuant to a rule of the Board of 
Education. The purpose of this Guidance Conference would 
have been to determine whether the student should be 
reinstated, transferred to another similar school, transferred 
to a school for maladjusted children, referred to the Bureau 
of Child Guidance for study and recommendation or 
referred to the Bureau of Attendance for court action. 

Judge Constance Baker Motley, for the federal 
district court for the Southern District of New York, held 
that the no-attorney rule violated the student's constitu- 
tional right to a hearing. However, the Second Circuit 
reversed, ruling that if due process was applicable to the 
conference, it did not require the presence of counsel. 

It seems clear that the Second Circuit, did not view 
the possibility of transfer as a severe sanction, and as to the 
other possible results such as court action, there would be 
further hearings before the student was subjected to any 
serious consequences. The court's opinion indicates a liberal 
attitude toward transfer which is all that could result 
•'directly" from the Guidance Conference. Among other 
justifications for a transfer to a school for maladjusted 
children, the court mentioned their smaller classes, specially 
trained teachers, special programs, and more equipment and 
field trips. While a ' certain social stigma" attaches to being 
placed in a school for socially maladjusted children, the 
court said that this is also true of other educational 



46. R.R. v. Board of Education of Short Regionel H£. District, 
263 A^d 180 (Super.Ct.Ch.NJ. 1970). 

47. Tibbs v. Board of Education, 276 A2d 166, 171 (Super. Ct. 
App.Div.NJ. 1971) (concurring opinion of Conford, J.). 

46. Id. at 173 (concurring opinion of Kolovsky, J J. 

49. 267 F. Supp. 356 (S.D. N.Y. 1967), rev'd., 386 F2d 778 (2d 

Or. 1967), art. denied, 390 US. 1028 (1968). 
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decisions, such as giving a low or failing mark. Moreover, an 
effort is made to reduce any stigma by sending the student 
to a school out of the neighborhood if possible. 50 

There is also authority which implies that a hearing is 
not necessary to place a high school student on one-year's 
probation where the probation is subject to frequent 
review. 51 Furthermore, there is some indication in the case 
law that the hearing requirement does not apply where 
students are merely denied some of their social privileges. 
In one of the cases involving college students who were 
expelled, there is dictum that "penalties such as the loss of 
certain social privileges" do not have to be protected by the 
same procedural safeguards which are necessary in 
expulsion or suspension proceedings. 52 

It seems apparent that certain administrative actions 
(other than expulsion or suspension) will obviously be 
severe enough to require notice and a hearing. For example, 
denying a student his diploma for misconduct should 
certainly require a hearing. On the other hand, it would not 
be easy to say that milder punishments clearly do not 
require a hearing. As the administrative action becomes less 
severe, whether or not a hearing is tiecessary really becomes 
a subjective judgment, and the persuasiveness of the 
student's attorney and the general attitude of the court, 
whether liberal or conservative, may ultimately be 
determinative. 

The Courts Have Delineated the Elements of Notice and a 
Fair Hearing 

The courts have covered the elements of notice and a 
fair hearing in remarkable detail. While most of this 
discussion has involved college students, there is no reason 
to suspect that there would be any considerable differences 
with respect to high school students. While it is obvious 
that "a demonstration in kindergarten" is "not the same as 
one in college," 53 that kind of argument should be 
counterbalanced or outweighed by the fact that a high 
school student may need more safeguards than a college 
student because he is less mature and not as adept at 
fending for himself. As the federal district court said in the 
Sullivan case, "the high school student perhaps even more 
than the university student needs careful adherence to 
concepts of procedural fairness and reasonableness by 
school officials." 54 

In considering what the courts have said about the 
various elements of fair notice and hearing, it should be 
kept in mind that the court's expression of its views 
depends upon the particular circumstances involved. 'The 
nature of the hearing," as the court said in Dixon, "should 
vary depending upon the circumstances of the particular 
case." 55 In adhering to th e basic principle of fairly 

60. 386 F2d at 783. 

61. Hauon v. Boothby, 318 F. Supp. 1183, 1188 (D. Mats. 
1970). A holding to this effect with respect to college students is 
Sill v. Pennsylvania State University, 318 F. Supp, 608, 617 and 
624-26 (M.D. Pa. 1970). 

62. French v. Bashful, 303 F. Supp. 1333, 1337 (E.D. La. 1969). 

63. 437 F.2d at 163. 

64. 307 F. Supp. at 1343. 
66. 294 F2d at 168. 
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balancing the interests of the students against those of the 
school, the presence of a number of safeguards may 
mitigate against the absence of another safeguard. For 
example, one court agreed with the student that his hearing 
should be open to the press. While the school had required 
a closed hearing, the court said that this aspect was 
' ameliorated" by the fact that the student had been given 
the right to have counsel present and to confront and 
cross-examine the witnesses against him. 56 The student 
certainly had no clear right to these safeguards, as will be 
seen below. 

It should also be remembered that some of the cases 
were reviews of hearings already held while others were 
directives on how subsequent hearings should be con- 
ducted. It can be expected that if a court considers a 
particular safeguard desirable but not imperative, it will 
probably not overturn a hearing already held simply 
becuase it lacked that particular safeguard. However, if the 
court were directing that a hearing be conducted or giving 
instructions to school officials on how to hold a subsequent 
hearing, the court might order that this desirable safeguard 
be afforded to the student. 

The Requirements Governing Notice of the Charges 

The student must be given notice of the charges 

against him. 57 

Specific Charges. The notice must state the "specific" 
charges or grounds for disciplinary action. 58 It has been 
said that the notice must state the reasons for proposed 
action in "sufficient detail/' 59 and the student should be 
given "adequate" notice of the 'specific ground or grounds 
and the nature of the evidence on which the disciplinary 
proceedings are based." 60 

56. Moore v. Student Affairs Comm. of Troy State University, 
284 F. Supp. 725, 731 (M O. Ala. 1968). 

57. Dixon v. Alabama State Board of Education, 294 F2d 150, 
151 and 158 (5th Or. 1961); Wesson v. Trowbridge, 382 F2d 807, 
812 (2d Cir. 1967); Jones v. State Board of Education, 279 F. Supp. 
190. 199 (M.D. Tenn. 1968); Esteban v. Central Missouri State 
College, 277 F. Supp. 649, 651 (W.D. Mo. 1967); Knight v. State 
Board of education, 200 F. Supp. 174, 178 (M.D. Term; 1961 ); Due 
y. Florida A. & M. University, 233 F. Supp. 396 (N.D. Fla. 1963); 
Schiff v. Hannah, 282 F. Supp. 381, 383 (W.D. Mich. 1966); 
Zanders v. Louisiana State Board of Education, 281 F. Supp. 747, 
758 (W.D. U. 1968); Barker v. Hard way. 283 F. Supp. 228, 236 
(S..D. W. Va. 1968); Scroggin v. Lincoln University, 291 F; Supp. 
161, 171 (W.D. Mo. 1968); Stricklin v. Regents of University of 
Wisconsin, 297 F. Supp. 416, 420 IW.D. Wis. 1969); French v. 
Bashful, 303 F. Supp. 1333, 1335 (E.D. La. 1969); Sullivan v. 
Houston Independent School District, 307 F. Supp. 1328, 1343 
IS O. Tex. 1969); Black Students of North Ft. Meyers Junior-Senior 
High School, ex re/. Shoemaker v. Williams, 317 F. Supp. 1211, 
1216 (M.D. Fla. 1970); Kelley v. Metropolian County Board of 
Education, 293 F. Supp. 485, 494 (M.D. Tenn. 1968). 

58. Dixon v. Alabama, 294 F.2d 150, -158 (5th Cir. 1961); 
Wasson v. Trowbridge, 382 F.2d 807, 812 (2d Cir. 1967); Scroggin 
v. Lincoln University, 291 F. Supp. 161, 171 (W.D. Mo. 1968); 
Bistrick v. University of South Carolina, 32 F. Supp. 942, 950 (D. 
SC. 1971); Woody v. Bums, 188 SoJd 56, 58 (Dist. Ct. App. Fla. 
1966). 

59. Schiff v. Hannah, 282 F. Supp. 381 , 383 (W.D. Mich. 1966). 

60. General Order on Judicial Standards of Procedure and 



Written Notice. Notice of the charges should be "in 
writing." 61 The school authorities should furnish the 
student ' a written statement" 62 or "formal written no- 
tice" of the charges, or they should give the reasons for 
their proposed action in a "letter." 64 However, one court 
ruled that because the high school student and his parent 
"beyond question" had "full knowledge of the manifold 
reasons for his suspension," the omission of formal written 
notice would be excused. 6S 

In Advance of Hearing. The notice should be given in 
advance of the hearing, and due process includes the right 
to be "forewarned" of the charges. 66 The student should 
have "ample time before the hearing to examine the 
charges, prepare a defense and gather evidence and wit- 
nesses/' 67 One court held that a specification of the 
charges two days before the hearing was sufficient, 6 * but 
other courts have ruled that a statement of the charges 
should be furnished at least ten days prior to the date of 
*f? hearin 9-* f Still another court set up a schedule 
whereby the student would have ten days to reply to the 
notice with affidavits and the hearing would be held ten 
days after receipt of the reply, 70 This meant that the 
notice had to be given at least 20 days prior to the hearing. 

However, in Due v. Florida Agricultural and Mechan- 
ical University, 11 Judge Carswell, then of the federal 
district court for the northern district of Florida, ruled that 
notice of the charges given at the hearing is sufficient. This 
appears to be an aberration from the trend of authority and 
should not be followed, since it does not give the student a 
fair amount of time to prepare his defense, gather witnesses 
or secure other evidence in his favor. 

to Parents. An the case of high school students, as the 
court said in the Sullivan case, the notice must be given to 
both the student and his parent or gu radian. 72 The court 
explained that: 

Parents or guardians have legal obligations 

to children of high school age and common 
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64. Schiff v. Hannah. 282 F. Supp. 361, 383 (W.D. Mich. 1966). 

65. Davis v. Ann Arbor 'Public Schools. 313 F. Supp. 1217. 
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sense dictates that they should be included in 
any disciplinary action against their children 
which could result in severe punishment In* 
deed it may be even more crucial that proper 
written notice of charges be provided to parents 
for often they do not know what has transpired 
at school . 73 

Reply by Student. In one case, the court went so far 
as to provide for a reply by the student in advance of the 
hearing. 74 

Waiver. A student cannot complain of lack of notice 
and an opportunity to be heard if the reason for this is his 
failure to keep the school authorities advised of his 
address. 75 

The Requirements As to Notice of the Evidence 

The student is entitled to know the "nature of the 
evidence" against him in addition to the charges. 74 The 
courts have also said that the student should be "permitted 
to inspect in advance" of the hearing "any affidavits or 
exhibits? which the autrwrities intend to submit. 77 Simi- 
larly, other courts have said that the student should be 
given the names of the witnesses against him and an oral or 
written, report on the facts to which each witness tes- 
tifies. 78 Additionally, in the Sullivan case, the court 
required that formal written notice of the evidence against 
a high school student be given to the student and his 
parents or guardian. 79 

Oh the other hand, in Wasson v. Trowbridge, the 
Merchant Marine Academy case, the Second Circuit held 
that the cadet was "not entitled to see the confidential 
opinions of members of the faculty." This was made 
subject to an important safeguard, however. Because a 
cadet woulff be "utterly unable to defend against unknown 
evidence/' he should not be dismissed "without the holding 
of an evidentiary hearing into the nature of the concealed 
evidence, if any, and the reason for withholding it." 90 

The Components of a Fair Hearing 

As the Fifth Circuit said in Dixon, the hearing should 
be "more than an informal interview with an administrative 
authority." The hearing should give the administrative 
authorities "an opportunity to hear both sides in consid- 
erable detail" and the "rudiments of an adversary pro- 
ceeding" should be "preserved." 11 However, it is not 
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73. /* at 1343, 

74. . Schiff v. Hannah. 282 P. Supp. 381 . 383 (W.O. Mich. 1966). 

75. Wright v. Texas Southern University, 392 FM 728 (5th Or. 
19G8). 

76. General Order, 45 FRO 133. 147 (W.O. Mo. 1968). 

77. Esteben v. Central Missouri State College, 277 F. Supp. 649. 
861 (W.O. Mo. 1967); Maraette v. McPhee, 294 F. Supp. 562, 567 
(WO. Wis. 1968). 

78. Dixon v. Alabama State Board of Education. 294 F2d 150, 
189 (5th Cir. 1961); Mamtte v. McPhee, 294 F. Supp. 562, 567 
(W.O. Ms. 1968); Bistricfc v. University of South Carolina, 324 F. 
Supp.942,950 (O.S.C. 1971). 

79. 307 F. Supp. at 1346. 

80. 382F3det8l3. 

81. 294 F.2d at 158-59. 



necessary that a school "adopt all the formalities of a court 
of law."* 2 nor does due process require "a formal court 
type judicial hearing such as is required in criminal 
cases/' * The hearing may be "procedurally informal" and 
"need not be adversarial/' according to the Second Circuit 
in Wasson. * 

Before Suspension. The cases emphasize that the 
student is entitled to notice and a hearing "before" he is 
suspended. w Thus, the courts have held that unless there is 
danger to the physical or emotional safety and well-being of 
the student involved or to other students or faculty or 
danger to school property, there should be no long-term 
suspension without a prior, full hearing. However, if there is 
reasonable cause to believe that such danger exists, there 
may be an interim suspension, provided there is a prelim- 
inary hearing. If a preliminary hearing is impossible, the 
student may be suspended for about two weeks on an ex 
parte basis. 14 

Nevertheless, in one case, the court did uphold a 
procedure whereby students were suspended and were 
advised that they could have an appeal hearing there- 
after. 17 And it has been said as dictum that: 

No principle of law requires an educa- 
tional institution to commence disciplinary 
proceedings at a time when the campus is in an 
uproar. Appropriate action can be taken con- 
sistent with the circumstances to insure the 
temporary removal of students and others who 
persist in efforts to reduce the academic com- 
munity to a state of permanent chaos. The 
hearing of disciplinary cases produced by vio- 
lent student conduct may. and probably 
should, be continued for a reasonable time 
consistent with conditions on the campus. 89 
Impartial Board. The administrative authorities con* 
ducting the hearing must be "impartial " m The "disci- 

82. Jones v. State Board of Education. 279 F. Supp. 190. 205 
(MD.Tenn.1966). 

83. Esteben v. Central Missouri State College. 277 F. Supp. 649. 
£51 (W.O. Mo. 1967). 

84. 382F2dat8l2. 

85. Esteben v. Central Missouri State College, 277 F. Supp. 649. 
651 (W.O. Mo. 1967): Ketley v. Metropolitan County Board of 
Education. 293 F. Supp. 485. 493 and 494 (M.O. Tenn. 1968): 
Black Students of North Ft. Meyers J union-Senior High School, ex 
rtl. Shoemaker v. Williams. 317 F. Supp. 1211. 1215 and 1216 
(M.O. Fie. 1970). 

86. StrickHn v. Regents of University of Wisconsin, 297 F. Supp. 
416. 420-21 (W.O. Wis. 1969). R.R. v. Board of Education of Shore 
Regional High School District, 263 A 2d 180. 186 (Super. Ct Ch. 
N-J. 1970). 

87. Barker v. Herdway. 283 F. Supp. 228 (S.O. W. Va. 1968). In 
addition, m Banks v. Board of Public Instruction, 314 F. Supp. 285. 
291-93 (S.O. Fla. 1970). the court distinguished the public school 
situation from the college situation and heM that, in the case of a 
public school student; the hearing need not be in advance of the 
suspension. Ho wever, the Supreme Court recently vacated this 
judgment, as explained supra, n. 34.91 S. Ct. 1223 (1971). 

88. Scoggin v. Lincoln University, 291 F. Supp. 161, 172 (W.O. 
Mo. 1968). 

89. Jones v. State Board of Education, 279 F. Supp. 190. 197 
(M.O. Term. 1968); Esteben v. Central Missouri State College. 277 
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plining official should endeavor to maintain a neutral 
position until he has heard all of the facts/' 90 A "fair 
hearing presupposes an impartial trier of fact." and "prior 
involvement in a case renders impartiality most difficult to 
maintain." However, in certain situations the "closeness" of 
school life and limited personnel "may at times make it 
unduly burdensome or impossible to secure a panel wholly 
lacking previous contact with the events in issue, yet the 
hearing must proceed." 91 Moreover, one court expressed 
the view that there is no violation of procedural due process 
when a member of a disciplining body at a university sits on 
a case after he has shared with other members information 
concerning the facts of a particular incident. The court held 
that the students involved were not denied due process even 
though two members of the hearing board testified against 
them, because they had had the opportunity to show that 
the board was biased and the court felt that the record 
"showed clearly" that the board was not biased or 
prejudicial.* 2 

Presentation of Defense. The student has the right to 
present his own defense against the charges and to produce 
either oral testimony or written affidavits of witnesses in 
his behalf; 93 The student "must be given an adequate 
opportunity to present his defense both from the point of 
view of time and the use of witnesses and other evi- 
dence/'* Due process requires that students be afforded 
the opportunity to present the following: "their version" as 
to the charges. 95 their side of the case," 96 their "position, 
explanations and evidence/' 97 and their case "by way of 
witnesses or other evidence" 9 * and by way of "affidavits, 
exhibits and witnesses as they desire." 99 

In addition, the student must be permitted to present 
his defenses to the persons who will take any disciplinary 
action. One court objected to the fact that the person to 
whom the students were permitted to make their expla- 
nation was only one of a number of persons who made the 
recommendation of suspension. The court said that "it is 
imperative that the students charged be given an oppor- 
tunity to present their version of the case and to make such 
showing as they desire to the person or group of persons 
who have the authorized responsibility of determining the 



F. Supp. 649. 661 (W.O. Mo. 1967); Keen* v. Rodger*. 316 F. 
Supp. 217.221 (D. Me. 1970). 

90. Sullivan v. Houston Independent School District. 307 F. 
Supp. 1328, 1343 (S.D. Tex. 1969). 

91 . Wesson v. Trowbridge. 382 F.2d 807, 81 3 (2d Cir. 1967). 

92. Jones v. State Board of Education. 279' F. Supp. 190. 200 
(M.D.Tenn. 196B). 

93. Dixon v. Alabama State Board of Education. 294 F.2d 150. 
159 (5th Cir. 1961). 

94. Wesson v. Trowbridge. 382 F.2d 807. 812 (2d Cir. 1967). 

95. Esteben v. Central Missouri State Collage. 277 F. Supp. 649. 
661 and 662 (WD. Mo. 1967). 

96. Knight v. State Board of Education. 200 F. Supp. 174. 178 
.(M.D. Term. 1961). 

97. General Order. 45 FRD 133, 147 IW.D. Mo. 1968). 

98. Sullivan v. Houston Independent School District, 307 F. 
Supp. 1328; 1346 (S.D. Tex. 1969). 

99. Esteben v. Central Missouri State Collage. 277 F. Supp. 649. 
652 (W.D. Mo. 1967). 



facts of the case and the nature of action, if any. to be 
taken." 100 

Legal Counsel. Although there is a definite split of 
authority on the issue, a respectable number of courts have 
now held that students should be given the opportunity to 
be represented by counsel. 101 In one of the cases holding 
that students should be permitted to have counsel, the 
court limited the counsel's role to advising the students and 
would not allow the counsel to question any witnesses 
giving evidence against the students. 102 In another case, 
the students were held to be entitled to retain counsel but 
not to have counsel appointed for them, since the discipline 
committee was represented by a senior law student who 
was chosen to prosecute because of his familiarity with 
legal proceedings. 103 

In Wasson v. Trowbridge, the Second Circuit ruled 
that "the requirement of counsel as an ingredient of 
fairness is a function of all the other aspects of the 
hearing/' lw The Merchant Marine cadet involved was not 
entitled to counsel because; among other reasons, the 
authorities did not proceed through-counsel. However, in 
makig this ruling, the court also took into account that the 
hearing was "investigative." "non-criminal." and "not 
adversarial/' and the student was "mature and educated" 
and in a position to develop the facts himself. "Taken as a 
whole." the court said, "the other aspects of the hearing 
were fair." 105 But other courts have ruled, without 
qualification, that it is not necessary to have attorneys 
either present or formally waived and that the refusal of a, 
request for counsel does not amount to a denial of due 
process. 106 At the same time, it may be wise for the 
hearing board to be guided by counsel. Indicative^, one 
judge was led to comment that "it is unfortunate" that the 
hearing committee "did not have the assistance of legal 
counsel to guide it." m 

It seems that there is now a good chance that a court 
can be persuaded to allow students to be represented by 
counsel. In addition to the authority of the favorable 

100. 16. at 651. 

101 . Id. at 651 -52; Zanders v. Louisiana State Board of Education. 
281 F. Supp. 747. 752 (W.D. la. 1968): Marietta v. McPhee. 294 
F. Supp. 562. 567 (W.D. Wis. 1968): French v. Bashful, 303 F. 
Supp. 1333, 1337 (E.D. La. 1969): Keenev. Rodger*. 316 F. Supp. 
21 7, 221 (D. Me. 1970): GoWwyn v. Allen. 281 N.Y5.2d 899.905 
(Sup. Ct. 1967): R-R. v. Board of Education of Shore Regional High 
School District. 263 A^d 180. 187 (Super. Ct.Ch. NJ. 1970). 

102. Esteban v. Central Missouri State College. 277 F. Supp. 649. 
661 -52 (W.D. Mo. 1967). 

193. French v. Bashful. 303 F. Supp. 1333. 1337 (E.D. La. 196B). 
104. 382F.2dat812. 
106. Id. 

106. Due v. Florida A. ft M. University. 233 F. Supp. 396. 403 
(N.D. Fla. 1963): Barker v. Hardway. 283 F. Supp. 228 (S.D. W. Va. 
1968): General Order. 45 FRD 133. 146 11968). In Madera v. Board 
of Education. 386 FJW 778 (2d Cr. 1967). as noted earlier, the 
Second Circuit held thai ; t was not necessary to allow repre- 
sentation by counsel at a "G. dance Conference." but it added that 
"what due process may require before a child is expelled from 
public school. . . is not before us." 1386 F2d at 788.1 

107. Scoggin v. Lincoln University. 291 F. Supp. 161. 173 (W.D. 
Mo. 1968). 
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decisions which have directly passed on the question, a 
good argument can also be based on the recent decision of 
the Supreme Court in Goldberg v. Kelly. m In that case, 
the Court required a hearing prior to termination of welfare 
payments and expressly ruled that the welfare recipient 
"must be allowed to retain an attorney if he desires." 
Counsel, the Court said, can "help delineate the issues, 
present the factual contentions in an orderly manner, 
conduct cross-examination, and generally safeguard the 
interests of the recipient." The Court added that it did not 
anticipate that this would "unduly prolong or otherwise 
encumber the hearing." 109 I would argue that a high 
school education is an aspecrof personal welfare which is 
just as vital to a young person as welfare payments are to a 
qualified recipient, and that the high school student should 
therefore be accorded the same right to counsel. 110 

Cross-Examination. Some courts have held that stu- 
dents, should be permitted to cross-examine the witnesses 
against them. 1,1 However, Dixon, the leading case, states 
that ''the right to cross-examine witnesses" Is not "re- 
quired," 1,2 and there is further authority that <x»rifron- 
tation and cross-examination of witnesses need not be 
provided for. 113 Again. Goldberg v. Kelly provides strong 
authority for establishing the right of cross-examination for 
students. The Supreme Court held that welfare recipients 
"must-' be given "an opportunity to confront and cross- 
examine the witnesses relied on" by the Welfare 
Department, ll# explaining that: 

In almost every setting where important deci- 
sions turn on questions of fact, due process 
requires an opportunity to confront and cross- 
examine adverse witnesses. us 
Non-Public. The courts have stated that the hearing 
need not be public. 1,6 Moreover, one case suggests that a 
closed hearing will be approved, although in that case the 
school officials granted the student's request for an open 
hearing. 117 

108. 397 OS. 254 (1970): 

109. Id. at 270-71. 

110. Compare the statement in the Dixon case that: "It requires 
no argument to demonstrate that education is vital and, indeed, 
basic to civilized society. Without sufficient education the plaintiffs 
would not be able to earn an adequate livelihood, to enjoy life to 
the fullest, or to fulfill as completely as possible the duties and 

responsibilities of good citizens " 294 F.2d at 157; with the 

statement in Goldberg v. Kelly that: "For qualified recipients, 
welfare provides the means to obtain essential food, clothing, 
housing, and medical care. . . " 397 US. at 264. 

111. Esteban v. Central Missouri State College. 277 F . Supp. 649. 
662 (W D. Mo. 19671; Marzette v. McPhee, 294 F. Supp. 562, 567 
(W.D. Wis. 1968); Keene v. Rodgers. 316 F. Supp. 217, 221 (D. Me. 
19701: Tibbs v. 8oard of Education. 276 A.2d 166 (Super. Ct. App. 
Div.NJ.1971). 

112. 294F£dat159. 

113. General Order, 45 FRD 133, 14M7 (1968); Davis v. Ann 
Arbor Public Schools, 313 F. Supp. 1217, 1227 (ED. Mich* 1970). 

114. 397 US. at 270. 

115. Id. at 269. 

116. Zanders v. Louisiana State Board of Education, 281 F . Supp. 
747. 768 (W.D. La. 1968). General Order, 45 FRD 133, 14647 
(1968). 

117. Buttnyv. Smiley, 281 F. Supp. 280, 288 (D. Colo, 1968). 
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Advice As to Rights. The hearing need not provide 
for 'warnings about privileges, self-incrimination, appli- 
cation of principles of former or double jeopardy, compul- 
sory production of witnesses, or any of the remaining 
features of federal criminal jurisprudence." u8 School 
officials are not required "to advise a student involved in 
disciplinary proceedings of his right to remain silent and to 
be provided with counsel." U9 

Report and Transcript. The trend of authority indi- 
cates that a report of the hearing board's decision should be 
made, and the student should be entitled to a transcript of 
the hearing if he desires. Three courts have ruled that the 
discipline committee should put their findings in a report 
open to the student's inspection. 120 Another court has 
held that the school official conducting the hearing should 
"state in writing his finding as to whether or not the 
student charged is guilty of the conduct charged and the 
disposition to be made, if any, by way of disciplinary 
action." 121 Moreover, "either side may. at its own expense 
make a record of the events at the hearing." 122 And in 
Dixon, the Fifth Circuit said that "if the hearing is not 
before the_ Board (of Education] directly, the results and 
findings of the hearing should be presented in a report open 
to the student's inspection." 123 The opinion of Judge 
Carswell in the Due case, that "there need be no steno- 
graphic or mechanical recording of the proceedings" con- 
flicts with the mainstream of authority. 124 This decision, 
however, is conservative in other respects too. 

Substantial Evidence. Sanctions maybe imposed only 
on the basis of "substantial evidence." 125 In addition, each 
case should be decided "solely" on the evidence presented 
at the hearing'. 126 

Punishment. Punishment is a "matter of judgment 
and discretion" as long as it is "within the recognized- 
limits." There are only two questions to be asked with 
respect to the punishment imposed: "Is the punishment 
meted out within acceptable limits, and, if it is, did the 
authorities act arbitrarily or ca priciously?" 127 

118. General Order, 45 FRD 133. 14647 (1968). 

119. 8uttny v. Smiley. 281 F. Supp. 280.287 (D. Colo. 1968). 

120. French v. Bashful, 303 F. Supp. 1333. 1338-39 (E.D. La. 
1969); Marzette v. McPhee. 294 F. Supp. 562. 567 (W.D. Wis. 
1968); Woody v. 8urns. 188 So.2d 56. 58 (Dist. Ct. App. Fla. 
1966). 

121. Esteban v. Central Missouri State College. 277 F. Supp. 649, 
6S2 (W.D. Mo. 1967). 

122. Id at 652; Marietta v. McPhee, 294 F. Supp. 562, 567 (W.D. 
Wis. 1968). 

123. 294 Fid at 159. 

124. Due v. Florida A. 81 M. University. 233 F. Supp. 396.403 
(N.D. Fla. 1963). 

125. Jones v. State Board of Education. 279 F. Supp. 190.200 
(M.D. Tenn. 1968); Esteban v. Central Missouri State College. 290 
F. Supp. 622, 631 (W.D. Mo. 1968); Sullivan v. Houston Inde- 
pendent School District, 307 F. Supp. 1328, 1346 (S.D. Tex. 1969); 
General Order. 45 FRD 133, 147 (1968); Sill v. Pennsylvania State 
University, 318 F. Supp. 606, 621 (M.D. Pa. 1970); 8istrick v. 
University of South Carolina, 324 F. Supp. 942, 950 (D. S.C. 1971 ). 

126. Esteban v. Central Missouri State College, 277 F. Supp. 649, 
652 (W.D. Mo. 1967); Marzette v. McPhee, 294 F. Supp. 562, 567 
(W.D. Wis. 1968). 

127. Buttny v. Smiley, 281 F, Supp. 280, 289 (D. Colo. 1968). 
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Group Treatment. The circumstances of a situation 
may be such that individual notice and hearing may not be 
required for each student. It may be that one responsible 
person may represent a whole group. In the Kelley case, the 
ihterscholastic athletic program of.an entire high school was 
suspended for one year. However, the court made it clear 
that it was not necessary to have an individual hearing for 
each student since the school could be represented by its 
principal. The court said that: 

This Court is of the opinion that under 
the circumstances of this case individual notice 
and a hearing for each student was not required 
by due process of law. In cases of possible 
group misconduct on the part of students due 
process is satisfied if the notice and oppor- 
tunity to defend are afforded to a responsible 
person whose position requires him to represent 
and speak for the entire group. A school 
principal occupies such a position. 128 
Waiver. Just as notice may be waived by a student's 
conduct, his conduct may also give rise to a waiver of his 
right to a hearing. Where a high school pupil and his father 
were warned to contact the superintendent about rein- 
statement and they refused to do so, the court held that 
their refusal amounted to a waiver of the right to a 
hearing. m 

Appeal. One court went so far as to recommend that 
the school establish a procedure for appeal, saying that "we 
recommend that each disciplinary procedure incorporate 
some system of appeal/' If there is an appeal, the court said 
that this may be a hearing de novo. 130 

Concluding Comment 

In the cases discussed above, the courts are saying to 
the public school officials that their idea of the Consti- 
tution has been too small. The Constitution extends more 
due process protection to public school students than 
school officials apparently believed. On the other hand, the 
decisions do not give high school students an unlimited 
license to do whatever they please; they remain subject to 
discipline if such is found merited at a fair hearing with 
proper safeguards. 

It is important to remember, however, that the way 
the school treats an individual student has a significant 
impact on the whole student body. If fairness rather than 
arbitrariness pervades the handling of one student or one 
situation, other students will have good reason to be more 
satisfied with their "system." In the broader context, 
therefore, it seems that the courts have enunciated stan- 
dards of fairness which, if widely followed in practice, 
should tend to diminish students' general feeling of 
dissatisfaction and discontent with the "system"-an 
attitude which concerns us all deeply. 
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BANKRUPTCY 

Retirement Trust Payments Not Asset of Bankrupt's Estate 

6445. /n r* Byrd, No. 36693 (D. Conn., Aug. 23, 1971). 
[Here reported: 644 5A Order (6 pp.).] 

A trusteed bankruptcy filed a petition requesting 
the federal court to determine the respective rights of the 
trustee, the bankrupt and the administrator of a retirement 
trust sponsored by bankrupt's employer. During his em- 
ployment, bankrupt had paid 5% of his salary* and his 
employer had paid twice that amount into a trust fund. 
Under the provisions of the retirement trust contract, 
bankrupt's interest in the trust were unassignable and 
immune from creditor action. 

The court held that the provisions of the trust are 
fully effective under the Bankruptcy Act §70a (5), and 
that bankrupt's interest cannot be treated as an asset of his 
estate. Section 70a (5) provides that a trustee of a 
bankrupt's estate is vested by operation of law with the 
title to property which the bankrupt could have transferred 
by any means prior to the filing of the bankruptcy petition. 
Since bankrupt's interest is not transferable under the terms 
of the contract, such interest does not fall within §70a (5) 
and does not pass to the trustee. 

The .trustee contended that the private contractual 
terms providing that the interest is not subject to the claims 
of creditors cannot operate to create an exemption when 
none has been granted by state or federal law.' However, the 
court concluded that the fact that the source of the 
protection for the bankrupt's interest is a private contract 
and not public legislation is not controlling because the 
public policy goals served by permitting exemption of an 
interest in a retirement trust are present in either case. 

Payment of Filing Fee No Longer Precondition to 
Discharge 

6537. In re Kras, No. 71B972 (E.D. N.Y., Sept. 13, 1971). 
Petitioner represented by Morton Dicker and Kalman 
Finkel, The Legal Aid Society, 267 W. 17th St., New York, 
N.Y. 10011, (212) 691-8320. Of counsel, John E^Kirklin, 
Toe Legal Aid Society, 267 W, 17th St., New York, N.Y. 
'/0011. (Here reported: 6537A Petitioner's Memorandum 
(24 pp.); 6537B Decision (21 pp.).J 
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Codes For High School Students 



By Patricia 

Growing student activism in high schools seems to 
be inspiring the wholesale manufacture of new 
rules, regulations, student codes, arid statements of 
"rights and responsibilities." Many such codes 
have been created by school administrators and 
teachers seeking to control the school 
environment. These codes typically prescribe 
acceptable standards for conduct, appearance and 
speech; Some have been chailenged.iriithe courts 
arid found -invalid* but many Remain or] the books. 
In contrast, students, sympathetic teachers and 
administrators, and lawyers groups have also beeri 
developing codes. Generally, these codes 
acknowledge the existence of students* rights, 
define and list offenses, outline a fair procedure to 
follow if a studerit is accused of some such 
offense, and state specific punishments for specific 
offenses. 

Whatever its origin, the proliferation of 
codes raises several questions: Why should anyone 
want a code at all? Where do school officials get 
the authority to promulgate codes? What limits are 
there on this authority? If there must be a code, 
what should it say? This article aims to provide 
some answers to these questions, there is a brief 



M. Lines 

discussion of the case law relating to codes, but no 
attempt will be made here to provide an exhaus- 
tive analysis of students' rights. There is also an 
outline of a code which would recognize both the 
constitutional rights of students and the school 
administration's duty to maintain a school atmos- 
phere which is conducive to learning. Finally, 
there is a discussion of- 'how students should 
proceed if they wish to implement such a code in 
their school or district. 

Why Have a Code? 
1. To clarify the la w 

At first blush, the code seems unnecessary. 
Teachers ought to be able to perform their 
functiori as teachers adequately by relying on 
already existing laws prohibiting criminal activity. 
Serious classroom disruptions - threats of vio- 
lence, violence, carrying drugs or weapons — 
would merit a telephone call to parents or police. 
Conversely, students possess constitutional rights 
whether or not they are recited in some official 
Board of Education document. A code is not 
needed, then, unless it requires or guarantees 
something which is not clearly already required or 
guaranteed. 
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Unfortunately, however, the existing law 
governing students 9 rights and obligations is not 
very clear or precise. Despite the Supreme Court 
decision in Tinker, upholding the right of students 
to express their views by wearing black arm 
bands, 1 lower courts have subsequently undercut 
Tinker. 2 Despite countless cases upholding the 
right of students to determine their own dress and 
grooming styles, 3 just as many courts still permit 
school districts to regulate these private matters. 4 
Similar judicial conflicts exist over the validity of 
corporal punishment. 5 A code can, therefore, elim- 
inate the gray-areas in the law for both teachers 
arid students. 

.2. To create new rights 

Secondly, a code; could: create students' 
rights which have never been established by any 
court. This might include the right to have a 
student government 6 and to participate in deci- 
sions affecting student extracurricular activities, 
curriculum, and student disciplinary procedures. It 
might make available grievance procedures to 
students who wish to bring charges against a 
teacher or principal. Or the code might provide for 
a student ombudsman. 7 Any number of processes 
could be created which would give students a voice 
in decision-making and which provide an oppor- 
tunity to learn first-hand how to function in a 
democratic framework. 

3. To detail offenses 

Just as a code can guarantee rights to 
students which are not necessarily guaranteed 
under the Constitution, it may also regulate 
behavior which is not necessarily culpable under 
existing criminal or civil laws. In some cases the 
need for the regulation hardly seems to justify the 
restriction on the student's liberty. For example, 
many recent cases betray the schoolman's pen- 
chant for restricting beards, long hair (even, in at 
least one case, bangs on females), criticism of 
teachers and their ways, and political expression. 
To be fair, however, school officials do have 
legitimate reasons for regulating some noncriminal 
conduct. A good teacher does not allow major and 
continued disruptions in his or her classroom, and 
he or she will protect students from their fellow 
students. Hazing, water fights, firecrackers, and 
the like are the traditional foibles of mischievous 
students. Respected and effective teachers mete 
out fair punishment in these cases. The key to 
reasonable rules of this type is their relevance to 



the essential functions of the school. 8 Of course, 
as discussed below, there are constitutional and 
other legal restrictions on what any school official 
may do. It would be illegal to impose severe 
punishment (suspension, expulsion, corporal 
punishment) except for the most severe offenses 
and then only after procedural due process has 
been scrupulously observed. 

4. To replace the "unwritten code" 

A code which does no more than describe 
which activities will get students into what kinds 
of trouble may not seem advantageous to students, 
but it is better than an ambiguous "unwritten 
code." A published code at least gives a student 
fair warning, and is easier to challenge in the 
courts, thus; even such a code can help prevent 
teachers arid principals from imposing arbitrary 
arid ad hoc rules, this protection could be 
specifically included in the code. For example, the 
1965 Discipline Code of the University of Oregon 
provides that "no sanction or other disciplinary 
action shall be imposed on a student . . . except in 
accordance with this code." 9 Although the 
unwritten code probably should be challenged in 
court as "void for vagueness," the uncertainty 
facing the student before hand makes this a 
somewhat more hazardous course. Although it 
seems grossly unfair to the student, some courts 
have upheld disciplinary procedures, even physical 
punishment, executed by a teacher in the absence 
of any specific rule. 10 

5. To spell out procedural due process 

The law detailing procedural due process is 
fuzzy indeed. Sometimes one or two unfair ele- 
ments in a whole process will be tolerated by the 
court, but the implication is that additional unfair 
actions would taint the entire proceeding. An 
unwritten disciplinary procedure may be difficult 
to challenge, because its full scope may not be 
revealed in any single case. Without a code, school 
officials and students must submit to the awkward 
and tedious trial*and-error methods of testing and 
retesting in order to establish what is fair and what 
is not. Worse, time and cost might well discourage 
students from asserting their rights, especially 
where the punishment is not thought severe, or the 
right, not important. Although it seems most 
sensible and necessary to reduce disciplinary 
procedures to writing, this is not always done, and 
such omission has not yet been declared unconsti- 
tutional by the federal courts. 11 
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6. To guide teachers and students in democratic 
processes 

A good code can be instructional. Teachers 
and students are not expected to know the fine 
points of constitutional law. A good code can 
guide teachers in deciding what they should and 
should i\ot do when faced with a disciplinary 
problem. Conversely, the same document, if read- 
ily available to the student, tells him what his 
rights are and what procedures he should follow to 
assert them. Codes which are intended to be* 
instructional should be simple in style and organi- 
zation, should acknowledge existing laws and 
constitutional requirements, and should be widely 
distributed. The "Statement of -Students/Rights 
and Responsibilities" issued by the Seattle School 
Board fits these criteria. It is a single sheet of 
I»per, makes brief references both to existing 
constitutional rights of students and to criminal 
laws, and outlines procedural due process require- 
ments. The code of the University of Oregon, 
although somewhat longer, is also "clear, well 
organized, and widely distributed. 12 

More than this, however, a gpod code can 
teach students the fundamental principles of 
democracy by involving them in the rule-making 
and decision-making processes. Order in the class- 
room is less easily attained when only school 
authorities want it. It is a natural achievement 
where students have the authority to regulate 
themselves. Such thoughts lead to codes which 
allow students to participate in rule-making, and 
to participate in adjudicating cases brought under 
these rules. This philosophy is incorporated in the 
code promulgated by the Board of Education of 
New York City," which provides that "The student 
government shall be involved in . . . establishing 
disciplinary policies." 13 It is also reflected in 
Philadelphia's code, which gives students "the 
right to participate in the establishment of regula- 
tions regarding discipline . . . " l4 Some universities, 
such as Oregon, have established courts (a majority 
of the members of which are students) which hear 
all disciplinary cases, subject to appeal to a court 
composed of half students and half faculty 
members. ,s The concept of including students in 
the actual disciplinary process has been adapted to 
high schools in the model codes prepared by the 
Juvenile Law Center 16 and the Youth Council of 
San Francisco.- 1 ** 



Where do School Officials Get the Authority 

to Promulgate a Code? 
Public school officials 18 receive their author- 
ity to regulate student conduct either from the 
legislature or from parents. 19 The legislature 
expressly delegates authority through general or 
specific statutory grants. Parents, on the other 
hand, presumably place school, officials in loco 
parentis when they send the child to school — 
public or private. The doctrine has become increas- 
ingly irrelevant since the advent of compulsory 
education laws, for children may be in school 
against the wishes of parents. 20 Thus, to be valid, 
school codes must be within the scope of dele- 
gated legislative authority and, as discussed in the 
next section, must not infringe on the constitu- 
tional rights of students, parents or teachers. 

Until the I930's, the judiciary took a narrow 
view of the scope of any government's authority. 
This meant that the courts would strictly construe 
a school district's statutory authority. 21 Thus, 
restrictions on students' social activities have been 
deemed ultra vires 22 - beyond the power of the 
school board - unless the restriction was confined 
to that which would be necessary to assure 
performance of studies. 23 Other acts deemed to be 
ultra vires in similar decisions included requiring a 
child to perform chores, 24 and requiring school 
patrols. 25 Excessive punishment could also be 
deemed ultra vires, even if the school rule was 
itself valid. For example, in a state where the law 
required a flag salute in school, the court refused 
to permit school authorities to expel children for 
failure to comply, because the law provided no 
specific punishment. 26 This court found it 
unnecessary to consider the constitutional 
questions. As another example, a state court has 
held that sch'ool officials have no authority so 
withhold the diplomas of students who refuse to 
wear caps and gowns in a graduation ceremony, 
although they may exclude them from the 
ceremony. 27 

This doctrine should not be confused with 
constitutional limitations on school authorities. A 
school rule might be permissible under the Consti- 
tution, but it can still be invalid if the state 
legislature has, not delegated power to school 
officials to pass the rule. For example, legislatures 
might prohibit membership in fraternal organi- 
zations by statute, 28 or expressly delegate this 
authority 29 but school boards, in the absence of an 
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express law, may not. 30 

The ultra vires principal is not often cited 
today, 31 but it remains a sound doctrine. Although 
courts today are more willing to imply specific 
authority from general statutes, ultra vires may be 
a useful ground for objecting to certain school 
rules. For example, although not necessarily 
unconstitutional, it would be beyond the 
authority of the school board to attempt to 
regulate conduct of students in places and at times 
which are totally unrelated to school activities. 
Legislatures do not normally give school officials 
the authority which they might give to munici- 
palities to police unlawful acts taking place outside 
of school. As stated in dicta in a 1967 case in 
Iowa: 

. -. . it is not within their power to govern or 
control the individual conduct of students 
wholly outside the school room or play 
grounds. However, the conduct of pupils 
which directly relates to and affects manage* 
ment of the school and its efficiency is a 
matter within the sphere of regulation^by 
school authorities. 32 

In effect, the ultra vires doctrine gives 
students a right to be free of school discipline in 
all off-campus activities. If school officials are 
upset by something a student has done when 
beyond their official reach, they should handle the 
matter just as they would if an adult had 
committed the act. That is, they should complain 
to the police or sue the student for tort, libel, 
tresspass, or whatever is appropriate. 

Constitutional Limitations 

Even if the legislature grants school officials 
a clear mandate to regulate specific conduct, a 
regulation may be unconstitutional. Both legis- 
lature and school officials must always act within 
the bounds of both federal and state constitutions, 
therefore, for the benefit of future code writers or 
revisers, examples of relevant judicial decisions 
which are favorable to students are summarily 
reviewed here. 33 Readers in need of extensive legal 
analysis are referred to the bibliography contained 
in the Students Codes Packet. 

I. The scope of students* rights 

The Supreme Court in Tinker declared that 
"students in school as well as out of school are 
'persons' under our Constitution." 34 In other 
words, students are people and are entitled to the 
full range of constitutional rights granted to any 



person. The student, like anyone else, does not 
have unfettered freedom to do as he pleases, 
however. For example, just as it is relevant to note 
that a man shouting "Fire!" is in a crowded 
theater, 35 so is it relevant to note that a person 
may be in a schoolhouse. The fact that the 
individual is a student in. school does not mean he 
is a second-class citizen. It is relevant only if it 
helps establish a clear justification for a restrictive 
rule. 36 Under the test applied by the courts, before 
school authorities may in any way limit the rights 
of students, they must show that the limitation is 
"compelling and necessary" to prevent material 
disruption in the class, or to prevent the invasion 
of th^ rights of others! 37 In cases involving both 
students' ^ n^ts and school discipline! thecourts 
must balance the competing concerns for the 
individual freedom of the student and regulation 
of the school environment. For example, in some 
of the cases discussed below, the courts were more 
attentive if the case involved student expression of 
a point of view on a "serious" issue, such as the 
war in Vietnam or school operations. In these 
cases, school officials were asked to tolerate minor 
disruptions resulting from such activities. The 
courts were less inclined to help students who 
were seeking protection for expression in areas the 
court considered vulgar or trivial (e.g., profanity). 
Finally, courts seem most ambivalent where two 
important rights must be balanced against one 
another. For example, a few years ago New York 
City students published anti-religious views in a 
state-supported student newspaper. A group of 
offended religionists brought suit. The court 
deciding the case gave religion priority over 
speech, and said that state facilities could not be 
used to propagate any religious or arttireligious 
point of view. 

2. Freedom of speech and press 

With freedom of expression, students, or any 
other citizens, have the weapon needed to win 
other rights. Without it, criticism of repressive 
tactics can be stilled. Few indeed are the situations 
where the need for regulation would outweigh the 
need for free and unhampered exercise of the 
right. The Supreme Court reaffirmed the particular 
importance of free expression for students most 
recently in Tinker, when it upheld the right of 
students to wear black armbands as a symbol of 
their disagreement with the Vietnam war. Other 
recent decisions have recognized the right of 
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students to publish their views, even when they are 
critical of the school administration. 38 As in the 
adult world, freedom of speech extends to free- 
dom from regulation of the content of the 
speech, 39 freedom from prior censorship or 
restraint on speech, 40 and freedom to distribute 
literature, subject only to reasonable-time-and- 
place regulations. 41 It protects students in a wide 
range of activities from publication of under- 
ground newspapers 42 to the simple wearing of 
buttons 43 or armbands. 44 It includes the right to 
hear outside^speakers 45 and read printed matter 46 
and the right to obtain space in official: school 
newspapers to.publish theirviews, no rriatterhow 
unpopular they might be 47 

Mostrcburts would also recognize that school 
officials have a valid interest in maintaining order 
in the classroom during class hours, and in 
regulating the traffic flow in school hallways. 
Thus, activity which causes a substantial disrup- 
tion to the normal conduct of the school may be 
proscribed. Minor irritations are not sufficiently 
disturbing to warrant major punishments, how- 
ever. A Houston case provides an example: An 
underground newspaper appeared at a Houston 
high school, littering the lavatories and inspiring 
teachers to confiscate it during class. The court 
ruled that this commotion was not a substantial 
disruption and school officials could not expel the 
student publishers. 48 

Punishment for something a student has 
said, written, published, or distributed violates not 
only the Constitution, but the educational process 
itself. Where students, teachers, and other citizens 
are encouraged to express their views on any 
subject, the free flow of ideas should stimulate 
learning in a way that cannot be achieved in a less 
open atmosphere. Moreover, students are not 
likely to emerge into the adult world and contrib- 
ute fully to the workings of government if they 
have been taught only to parrot their teachers. 
Therefore, teachers and administrators who are 
genuinely interested in the education of their 
students will encourage them to express their 
views in every available medium. 

3. Freedom of assembly and association. 

The courts have been less clear in defining 
the rights of students to engage in demonstrations 
free of reprimand, or to gain the blessings of 
school officials for student organizations. Where 
free speech is not directly in jeopardy, the courts 



seem more willing to allow restrictive school 
measures. Of course, participation in a peaceful 
demonstration is very much akin to the exercise of 
free speech, and is entitled to much the same 
protection as free speech. 49 However, where the 
demonstration is disorderly, or clearly could 
become disorderly, the courts will undoubtedly 
uphold school disciplinary measures against 
demonstrating students. s0 

the right of students to associate together is 
indisputable, 51 of course. However, in a 1915 
decision [Waugh v. Board of Trustees), the 
Supreme Court held that a university could refuse 
admission to anyone who would not sign a pledge 
repudiating membership in a fraternity. 52 
Although not overruled, this case has been distin- 
guished recently in the iower federal courts in a 
variety of situations. In departing from Waugh. 
courts first of all have required equal treatment of 
student groups, if any are recognized at all. School 
officials may not selectively refuse official 'status 
only to these groups which have sponsored unpop- 
ular causes. For example, in deciding against 
southern school officials who refused recognition 
to a local chapter of ACLU, a federal court noted 
that the school recognized other political groups 
(Young Republicans and Young Democrats). 53 
Second, as pointed out in another case, political 
organizations are entitled to greater protection 
under the first amendment than are social organi- 
zations, and Waugh is not entirely relevant. This 
latter court overruled officials who had denied 
recognition to an independently organized 
Students for a Democratic Society. The court 
ordered a hearing on the matter, noting that if 
substantial evidence was produced to show that 
the club had "violent activism" as a purpose, the 
university could exclude it. The court said: 

No student group is entitled, per se, to 
official college recognition. Rather, once a 
college allows student groups to organize 
and grants these groups recognition, with the 
attendant advantages, constitutional safe- 
guards must operate in favor of all groups 
which apply. This requires adequate 
standards for recognition and the fair appli- 
cation of these standards. 54 

Although these are cases involving colleges, 
the principles apply to high schools as well. If 
students are sufficiently mature to desire to 
organize a group, school officials should be 
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sufficiently mature to state a rational and fair basis 
for identifying those groups which will be 
"recognized" by the school. 

4. Freedom from vague, uncertain or overly broad 
regulations 

Worse than a "restrictive regulation, a vague 
regulation of uncertain scope might effectively 
block the free exchange of ideas which should 
flourish in any school. These ambiguous and 
Uncertain rules are invalid. Thus, a university rule 
prohibiting "misconduct" has been held void for 
vagueness. 55 In another case, a court held "unduly 
vague, uncertain and ambiguous" a dress code 
yhich provided that "students are to be neatly 
dressed and groomed, maintaining standards of 
modesty and good taste conducive to ah educa- 
tional atmosphere. It is expected that clothing and 
grooming not be of an extreme style and 
fashion." 56 In the Houston case, the only written 
rule which school officials could invoke against 
students for distributing their underground news- 
paper was as follows: "The school principal may 
make such rules and regulations that may be 
necessary in the administration of the school and 
in promoting its best interests. He may enforce 
obedience to any reasonable and lawful 
command." 57 The regulation was ruled "void for 
vagueness." 58 The court held that students are 
entitled to "a rule which is drawn so as to 
reasonably inform the student what specific con- 
duct is prescribed." 59 

Often this infirmity of vagueness or over- 
breadth appears at the statutory level. The laws of 
many states' allow suspension or expulsion from 
school for "misconduct," or where student 
conduct is not "in the best interests of the 
school." Where state laws are this vague, school 
officials ought to pro '•ate more narrow and 
specific rules defining risconduct" and "best 
interests." 60 If they do not, both regulation and 
law should be challenged. 61 The most insidious 
situation of all occurs where there are no regula- 
tions at all, but school officials nonetheless punish 
students willy-nilly. Few censorship laws could be 
more chilling in their effect on free speech than an 
"unwritten code" proscribing any expression or 
activity which meets the arbitrary disapproval of 
an omnipotent school official. Students and 
lawyers should examine existing school codes, and 
where needed, obtain revisions so that they pro- 
scribe only specific, serious offenses or the 



alternative, the codes can be challenged in the 
courts. 

5. A right to privacy in personal affairs 

Inside and outside the school setting, the 
scope of an individual's right to privacy remains 
mostly undefined. The most frequent instances 
within scho<)l concern hair.and grooming regula- 
tions. Many courts have found that the spirit of 
the first, ninth, and fourteenth amendments, when 
read together (that is, their penumbra), provides a 
basis for recognizing the right of the individual 
student to determine his own appearance; hair and 
grooming restrictions invade a sphere which is of a 
peculiarly personal and private nature, these courts 
say. 62 Just as many courts have said they do not. 63 
The Supreme Court has refused to hear these 
cases, despite the eloquent objection of Justice 
Douglas, who found it shocking that school 
officials would attempt to control so personal a 
matter. 64 The student's right to keep his own 
personal space inviolate is likewise unclear. On one 
hand, a state court has ruled that a child has a 
cause of action for trespass against a teacher who 
searched his person on mere suspicion, or if the 
search was for the benefit of someone else (e.g., 
another child who alleged that a theft had taken 
place). 65 Likewise, the right to privacy has been 
extended to a student's living quarters so that the 
unwarranted search of a dormitory room would 
require the exclusion of illegally seized evidence in 
a criminal case. 66 At least one court has stated, 
"[UJniversity students are adults. The dorm is a 
home and it must be inviolate against unlawful 
search and seizure." 67 On the other hand, however, 
courts have been reluctant to extend this protec- 
tion to the lockers of high school students, on the 
grounds that the lockers belong to the school, not 
the student. 68 Until decisions like these are 
reversed in the higher courts, students would be 
* wise to treat their lockers as public rather than 
private places. 

Intrusions into more personal matters (e.g., 
sexual behavior, family relations, pregnancy) most 
certainly seem invalid as an infringement of the 
right to privacy. 69 However, in view of the 
uncertainty of the case law in this area, a student 
facing punishment for his private, outside-of- 
school life should not rely solely on his right to 
privacy. Many such intrusions also violate the rule 
against unlawful regulations and the equal protec- 
tion clause of the fourteenth amendment. Most 
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cases upholding the rights of students who have 
children or who are married or pregnant or both 
have been decided on one of these two latter 
grounds. 10 

6. A right to procedural due process 

the courts have uniformly held that the 
rudiments of due process are required before 
severe disciplinary action can be taken against a 
student. Generally, due process includes it least 
the right to advance notice of charges, and an 
opportunity to present a defense. A statement of 
minimum requirements was included in Esteban v. 
Central Missouri State College. 71 According to the 
court in Esteban, due process requires adherence 
to the following rules: 

(!) a written statement of the charges 
should be furnished prior to the date of a hearing; 
(2) a hearing should be conducted before the 
individual ultimately, responsible for student 
conduct; (3) students should be permitted to 
inspect in advance any affidavits or exhibits which 
school officials intend to use at a hearing; 
(4) students should be afforded the right to 
present a defense to charges against them and to 
present affidavits, exhibits, and witnesses if they 
so desire; (5) students should be permitted to hear 
the evidence presented against them, and students 
should be allowed to question any witness who 
gives evidence against them; (6) the hearing 
officer should determine the facts of each case 
solely on the evidence presented at the hearing and 
should state in writing his finding as to whether or 
not the student charged is guilty of the conduct 
charged; (7) either side may, at its own expense, 
make a record of the events at the hearing. The list 
In Esteban has been widely accepted by the courts. 
Unfortunately, some procedural safeguards which 
are available as a matter. of course in a criminal or 
quasi-criminal proceeding were not mentioned. As 
a result, the courts seem to be splitting hairs in 
deciding such items as right to counsel in student 
disciplinary proceedings. The court in Esteban 
conceded that counsel should be present, but he 
was not to question witnesses, a task which was 
left to the student. In another case, where school 
officials had obtained a senior law student to 
"prosecute** other students, the court ruled that 
the accused students had a right to have counsel 
actively represent them. 73 Some courts have 
denied a right to counsel on grounds that proceed* 
ings were "invest igatory" or "preliminary." 74 



Others have found the outcome of very similar 
proceedings to be clearly punitive, however, and 
have upheld a student's right to counsel. 75 The 
Supreme Court in In re Gault ruled that a youth in 
juvenile court has a right to counsel, regardless of 
the noncriminal nature of the proceedings. 76 Given 
the very serious consequences of expulsion from 
school, legal scholars believe that Gault should 
logically be extended to school disciplinary 
proceedings where expulsion or long-term sus- 
pension may be an outcome. 77 

The privilege against self-incrimination has 
fared no better. There seems to have been only 
one case in which a court recognized the likeli- 
hood that 'ichool official; might intimidate 
students while investigating a situation. 78 A 
student's confession which is obtained by an 
insistent and overbearing ^ be 
trusted to be accurate.- Even if the privilege against 
self-incrimination is not legally applicable in 
student disciplinary proceedings, officers hearing 
student disciplinary cases should give little weight 
to those confessions obtained from students 
before they have had an opportunity to consult 
with a lawyer or some other person. Nor should 
much weight be given to the argument that such 
techniques are not illegitimate because the aim is 
not punishment, but the gathering of information 
necessary to help the child. 

Finally, almost no attention has been given 
to the situation where the same school officials act 
as victim, accuser, prosecutor, judge, jury, and . 
jailer. 79 Even if due process were limited to 
criminal cases, the chances for bias and error in 
such proceedings should be examined. It may be a 
mistake to distinguish rules of due process simply 
because they were formulated in criminal cases. 
Where the rules were developed in an effort to 
maintain objectivity and aid in the search for the 
facts of a case, they must offer sound guidelines 
for student disciplinary proceedings as well. 

Drafting a Code 

When the time finally comes to sit down and 
draft a code, what should be done? First, it seems 
eminently sensible for school officials to encour- 
age the students themselves to draft the code. 
They should have an opportunity to consult with 
teachers and lawyers, of course, and they should 
examine examples of codes from other juris- 
dictions. Student involvement at this initial, 
creative stage will foster a better understanding 
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among studenis for the disciplinary process, and 
indeed, for the machinery. of government. Since 
internally motivated discipline is likely to be the 
most durable and long-lasting, the student-drafted 
code is likely to be more effective than even the 
most elegantly-worded code imposed on students 
by school officials. The final result would not 
simply be a code; it would be an educational 
experience for students; it would give students a 
stake in the successful enforcement of the code; 
and it could promote good relationships between 
students and school officials, who are no.Ionger 
viewed as arbitrary authoritarians. 

Once the student drafters are assembled, the 
next logical step would be a survey of the law 
relating to students fights, with= emphasis on the 
local jurisdiction. Lawyers could be most Helpful 
at this stage. They can instruct the students on 
such items as the statutory grounds for expulsions 
or long-term suspensions and the nature of local 
judicial decisions. Depending on the state of the 
law locally, it may or may hot be necessary to 
spell out certain rights. For example, in New York, 
the courts and the State Commissioner of 
Education have ruled against restrictive grooming 
codes, and knowledge of these decisions is wide- 
spread. Therefore, a general reference to constitu- 
tional rights is all that is necessary; a specific 
reference to hair length is unnecessary. On the 
other hand, if there is a widespread violation of 
specific rights, the code would help instruct 
teachers and administrators if it contained specific 
references to the invalid practice. In this situation, 
legal advisers to the students might supply annota- 
tions to be included in the code/ 

After this initial work has been done, 
students and their advisers can begin their drafting. 
Generally, the code should be simple and brief. If 
it is to serve well as an instructive device for 
students and school officials, it must be widely 
distributed; a single-sheet leaflet is an ideal size. 

The code should contain three basic 
sections -(1) students' rights, (2) rules of 
conduct and sanctions for violations, and 
(3) hearing procedures. 

The rights section would best begin with a 
very general statement about the applicability of 
state and federal constitutions. It seems advisable 
not to itemize these rights to avoid narrow 
interpretations which are limited to the official 
list. It might be helpful to refer to Tinker and 
similar cases: if desired, specific rights could be set 



forth as examples, or the code might provide that 
constitutional rights "include but are not limited 
to" those listed in the code. The code could also 
guarantee students* rights which they do not 
otherwise have. It could provide for an elected, 
representative government, and briefly describe 
"the power and authority of this body. The student 
government might be given a voice in curriculum, 
extra-curricular programs, teacher evaluation, and 
disciplinary proceedings. Finally, reasonable-time- 
and-place regulations for the exercise of free 
speech rights without prior restraint - use of the 
school paper, bulletin boards, Joud speakers, the 
school's i p.a. system, hallways etc. - should be 
included; 

Second, the code should specify which 
misdeeds will get students into what kind of 
trouble. Severe punishment (expulsion or long- 
term suspension) should always be limited to 
statutory grounds; these may be more narrow than 
state law, but may not be broader. Many educators 
feel that expulsion should never be used and 
long-term suspensions should be limited to a few 
specific occasions where the student's misconduct 
involved serious injury to persons or property and 
took place on school grounds or at a school, 
sponsored activity. The code might provide for 
short-term suspensions for specific disorderly acts 
which have created a "substantial disruption" at 
the school. Finally, it might allow teacher 
suspensions of not more than one-class hour for 
substantial disruptions in a single class. Even if the 
code is drafted by students, it must remain within 
the confines of the constitution of course. Vague 
statements should be avoided. Punitive action for 
speaking, writing or distributing literature is 
invalid. Therefore, the rules of conduct should 
forbid specific acts and no more. 

Third, the code should state simply the 
required elements in a disciplinary hearing. The 
elements of due process discussed above should be 
present in any heating where the student may be 
expelled or suspended for any length of time. 
Right to counsel should be recognized. The 
hearing board should be an impartial body which 
has not had prior contact with the matter before 
them. Preferably, the hearing board would include 
student representatives who were chosen in some 
fair and impartial manner. 

In most situations, students will find some 
help in this task from at least a part of the adult 
world. In Seattle, the legal counsel to the school 
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board requested students in the city's high schools 
to prepare the first draft of a code which the 
board finally adopted. Students and volunteer 
lawyers worked on the final version together and 
the city-wide student' government retains the 
responsibility for recommending revisions in the 
code in the future. In Philadelphia, school officials 
encouraged students to participate in drafting a 
code in the aftermath of disorders at one of the 
city's schools. In New York City, a city-wide 
student organization drafted a code and success- 
fully obtained approval from the board. In Boston, 
sporadic disorders in the schools led to student 
demands for a statement of rights in the school 
environment. At the suggestion of the school 
committee chairman, a task force is going through 
initial procedures of preparing such a statement. 

When a good draft is- ready, the code must 
be taken to the school board for approval. If the 
drafters have done their work well, they will have 
consulted frequently with the board's counsel and 
with as many board members as possible. 
Sympathetic teachers and administrators will also 
have been involved in the development of the 
code. If this preliminary politicking has been done, 
the chances for acceptance on the part of the 
board are much greater. 



If early attempts to enlist the aid of school 
officials has failed, or if past experience indicates 
that seeking their cooperation would be futile, 
students seeking adoption of a code face a difficult 
path. They should consult with the lawyers 
advising them and enter into negotiations with the 
board. While the board has the power to approve 
or disapprove the code, the students have the 
power to bring suit, to appeal to the general 
public, or to seek support from specific organiza- 
tions in the community, If the board i: elected, 
the students could move into the political arena 
and work against the candidacy of the morf 
recalcitrant board members. Whether members are 
elected or not, students can certainly unnerve 
them with their potential to organize a major 
effort to publicize their grievances. Board 
members who realize that students can take any or 
all of these actions will probably find themselves 
ready to negotiate with the students long before 
the students find it necessary to appeal to the 
public or the courts. 



Copier of codes which are cited here and other examples 
of student codes are included in a codes packet, available 
on request by writint to the Center for Law and 
Education, Harvard University, 38 Kirk land Street, 
Cambridge, Massachusetts. 



FOOTNOTES 



1. Tinker v. Des Moines Independent Community 
School District. 393 U.S. S03 (1966). 

2. In Butts v. Delias Indep. School Dist., 306 F. Supp. 
488 (N.D. Tex. 1969) the court distinguished Tinker 
on sounds that evidence of potential disruption 
justified the ban. In Williams v. Eaton, 310 F. Suop. 
1342 (D. Wyo., 1970), the court did not even cite 
Tinker, supra note 1, let alone attempt to distinguish 
it. The court never reached the merits, but based its 
decision on lack of jurisdiction due to 1) conflict 
with the eleventh amendment, and 2) an insubstan- 
tial and speculative claim for damages. In so holding, 
the court ruled that it would violate freedom of 
religion provisions in the state and federal constitu- 
tion to allow plaintiffs to protest in this way at a 
football game. T^e court cited only cases involving 
religion and not speech. The Williams case has been 
appealed, and a decision is expected soon. 

3. Eg., Kohl v. Breen. 296 F.Supp. 702 (W.D. Wis.), 
afW, 419 F.2d 1035 (7th Cir. 1969), cert, denied, 
398 U.S. 937 (1970); Richards v. Thurston, 304 
F.Supp. 449 (D. Mass. 1969) (male hair length), 
affd, 424 F.2d 1281 (1st Cir. 1970); Watson v. 

Thompson—?. Supp (E.D. Tex. 1971) (39 LW 

2394); Crossen v. Fatsi % 309 F.Supp. 114 (D.Conn. 
1970) (beard and mustache); Dunham v. Pubifer. 312 
F. Supp 41 1 (D. Vt. 1970) (barring long-haired male 
student from athletic activities not permissible); 
Reichenberg v. Nelson, 310 F.Supp. 248 (D. Neb. 
1970) (hair or beard growth); Sims ft Colfax 
Community School District, 307 F. Supp. 485 (S.D. 
Iowa 1970) (hair length of female student); Olff v. 
East Side Union High School District, 305 F. Supp. 
557 (N.D. Calif. 1969) (male hair length, court relied 



on free speech rights); Westley v. Rossi. 305 F. Supp. 
706 (D. Minn. 1969) (male hair length); MiUer v. 
Gillis, 315 F.Supp. 94 (N.D. III. 1969) (same); 

Hopkins v. Ayres, F.Supp , No. WC 6974-S 

(N.D. Miss. Oct. 25, 1969) (same); Zachry v. Brown, 
299 F.Supp. 1360 (N.D. Ala. 1967) (same, equal 
protection grounds). 
4. E.g., Ferrell v. Dallas Indep. School Dist., 261 
F.Supp. 545 (N.D. Tex. 1967), affd, 392 F.2d 697 
(5th Cir. 1968) (2-1), cert, denied, 393 VS. 856 
(1968) (Douglas, Dissenting); Griffin v. Tatum, 425 
F. 2d 201 (5th Cir. 1970) (Court upheld lower court's 
finding that hair rule was unconstitutional as applied 
to plaintiff (boy with blocked hair) but overruled 
part of lower court decision invalidating entire 
regulation, leaving longer hair unprotected); Davis v. 
Firment,, 408 F.2d 1084 (5th Cir. 1969) (per 
curiam); Jackson v. Dorrier, 424 F.2d 213 (6th Cir. 

1970), cert, denied,— U.S (191 \), Stevenson v. 

Wheeler County Board of Education, 306 F. Supp. 
97 (S.D. Ca. 1969), affd, 426 F.2d 1154 (5th Or. 
1970); Lindsay v. Guillegtau, F.Supp. (N.D. 
Ga. 1970); Bishop v. Cokw, 316 F. Supp. 445 (E.D. 
Mo. 1970); Carter v. Hodges, 317 F.Supp. 89 (W.D. 
Ark. 1970); Farell v. Smith, 310 F.Supp. 732 (D. 
Me. 1970); Brownlee v. Bradley County, 311 
F.Supp. 1360 (E.D. Tenn. 1970) (no evidence to 
show the hair style in question conveyed an opinion); 
Schwartz v. Galveston Independent School District, 
309 F.Supp. 1034 (J.D. Tex. 1970); Giangreco v. 
Center School District, 313 F.Supp. 776 (W.D. Mo. 
1969); Brick v. Board of Education, 305 F.Supp. 
1316 (D. Colo. 1969); Crews v. Clones, 303 F. Supp. 
1370 (S.D.lnd.1969). 
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5. Compare Murphy v. Kerrigan, civ. action no. 
69-1174-W (D.C. Mass.) (consent decree) June 3. 
1970 (forbidding corpora) punishment in Boston) 
with cases cited note 1 1 infra. 

6. See e.g.. School District of Philadelphia, Bill of 
Rights and Responsibilities for High School Students, 
adopted Dec. 21. 1970; City School District of New 
York, Rights and Responsibilities of High School 
Students, Sept 1970. 

7. See, e.g. School District of Philadelphia, supra. 

8. This was the "controlling premise" behind the 
promulgation of the 1965 University of Oregon 
Code, which began with the general policy that: 

The University may apply sanctions or take 
other appropriate action only when student con- 
duct directly and significantly interferes with the 
University's (a) primary educational responsibility 
of ensuring the opportunity of all members of the 
University community to attain their educational 
objectives, or (b) subsidiary responsibilities of 

Crotecting the health and safety of persons in the 
University community t maintaining or protecting 
property, keeping records; providing living accomo- 
dations and other services, and sponsoring non- 
classroom activities such as Sect u res, concerts, 
_ athletic events, and social functions. 
For a discussion, see Ltnde. Campus Law: Berkeley 
Viewed from Eugene, 54 Calif. L Rev. 40. 67 
(1966). 

9. Id. at 52. 

10. Set Indiana State Personnel Board v. Jackson, 244 
Ind. 321, 192 N.E. 2d 740 (1963); Fertich v. 
Michener, 111 Ind. 472. 14 N.E. , 68 (1887); Dcskins 
v.Gose, 85 Mo. 485 (1885). The School Board had a 
statu tory duty to make rules, but did not. Held; the. 
teacher may punish a child who starts a fight on his 
way home. 

The test has traditionally been whether a teacher's 
action was reasonable. In A ndreozzi v. Rubano. 145 
Conn. 280, 141 A.2d 638 (1968). the court held that 
a teacher may slap a student to restore order, but not 
to punish him. since the rules allowed only the 
principal to mete out corporal punishment 
11; In one federal district court case, the judges did 
acknowledge the wisdom and fairness of putting 
these rules in writing: -'We strongly recommend that 
disciplinary rules and regulations adopted by a school 
board be set forth in writing and promulgated . . . 
but they upheld the expulsions of college students. 
Zanders v. Louisiana State Board of Educ, 281 
F. Supp. 747. 761 (W.D. La. 1968). 

12. A copy can be found in Linde, supra note 8 at 67-73. 

13. New York City Board of Education, Rights and 
Responsibilities of Senior High School Students, 
July. 1970; 

14 -SchooI-Disuict-of-PhiladeIphiar-Bill of-Rights and 
Responsibilities for High School Students, Dec. 21, 
1970. Section 6. 

15. University of Oregon. Code of Student Conduct. Part 
1. sec. 6, as amended July 1. 1970. and part F. as 
amended March 4. 1970. 

16. National Juvenile Law Center, St. Louis University, 
High School Disciplinary Statute, Feb. 12. 1971. 

17. City wide Youth Council of San Francisco, Student 
Rights and Responsibilities Manual for the San 
Francisco Unified School District, final draft (1971). 

18. In addition, the authority of a private school to 
regulate student conduct may be based on a contrac- 
tual theory. See Robinson v. Miami, 100 So. 2d_442 
(Fla. App. 1958): Can v. St. John s -University, XI 
App. Div. 2d 632. 231 N.Y.S. 2d 410 (1962). The 
contract terms may be found in bulletins and college 
catalogs. Stein v. New York Educ Comm'r, 271 F.2d 
13 (2d Cir. 1959), See also Comment, Private 
Government on the Campus - Judicial Review of the 
University Expulsion, 72 Yale L.R. 1362 (1963). 

19. See Goldstein, The 'Scope and Sources of School 



Board Authority to Regulate Student Conduct and 
Status: A Xonconstitutional Analysis, 117 U Pa. L 
Rev. 373.373-387(1969). 

20. "... the doctrine I of in toco parentis] is of little use 
in dealing with our modern 'student rights' prob- 
lems." Zanders v. Louisiana State Board of Educ. 
281 F.Supp. 747. 756 (W.D. La. 1968) (college 
case). See also Buss, Procedural Due Process for 
School Discipline: Probing the Constitutional Outline 

Pa, L Rev. (1971)(to be published soon). See 

also Brecn v. Kahl. 419 F.2d 1034. 1037-38 (7th Cir.. 

1969) , cert, denied. 398 U.S. 937 (1970): 

"Since the students* parents agree with their 
children that their hair can be worn long ... in the 
absence of any showing of disruption, the doctrine 
of "in loco parentis** has no applicability. 

21. Sec,e.g...lfjufceu*L-. Board of Educ, 127 Mich. 530. 
86 N.W. 1036 (1901) (striking down a school board 
requirement -making vaccination a prerequisite to 
attending school in the absence of express statutory 
authority); Rhea v. Board of Educ, 4 I N.D. 449. 1 7 1 
N.W. 103 (1919) (same); but cf. Johnson v. Dallas. 
291 S.W. 972 (1927): 

22. Drittrv. Snodgrass. 66 Mo. 286. 27 Am.R; 343. 
(1877) (dicta): State v. Osbom, 32 Mo. Op. 536 
(1888). 

23. Mangum v. Keith; 147 Ga. 603. 95 S.E.. 1 (1918). 

24. State v. Board of Educ. 63 Wis. 234. 23 N.W. 102 
(1885). "~ 

25. Opinion of the Deputy Attorney General to the 
Superintendent of Public Instruction. Re Student 
Patrols. 1 1 Pa. Dist. and County Rep. 660 (1 929). 

26. Commonwealth v. Johnson, .309 Mass. 476. 35 N:E. 
2d-801 (1941). 

# 27 . Valentine v. Indep. School Dist.. 191 la. 1 100. 183 
N.W. 434(1921). 

28. Waugh v. Board of Trustees. 23 U.S. 589 (1915). 

29. Hughes v. Caddo Parish School Board, 57 F.Supp. 
508 1W.D. La: 1 945), 323 VS. 685 ( 1945 >. 

30. Wright vs. Board oj Educ, 295 Mo. 466. 246 S.W.43 
(1922). But see Coggins v. Board of Educ, 223 N.C. 
763. 28 S.E. 2d 527 (1944). 

31. It was cited in Atvin Indep. School Dist v. Cooper, 
404 S.W. 2d 76 (Tex, 1966) (exclusion of a mother 
of a child held ultra vires) and applied in Sullivan v. 
Houston Indep. School Dist.. 307 F.Supp. 1328. 
1340. 1345 n.1 (S.D. Tex. 1969) held, offompus 
activities in distributing underground paper are not 
within the reach of the school board. 

32. However, the court permitted the school board to 
maintain a rule which barred married students from 
participation in extracurricular activities. Board of 
Directors v. Green. 259 la. 1260. 147 N.W. 2d 854 
(1967). 

33. -For. lawyers- seeking case law and -authority, a 

collection of recent case briefs on students rights is 
available from the center on request. 

34. Tinker v. Des Moines Indep. Community School 
Dist., 393 U.S. 503 (1968). See also. e.g. ScovUle v. 
Board of Educ, 425 F.2d 10. 13 (7th Cir. 1970). 
cert, denied. — :_U.S.^.(1971). Dunham v. Pulsifer, 
312 F. Supp. 41(1. 417 (D. Vt. !970);5/mr v. Colfax 
Community School Dist., 307 F.Supp. 485, ,487 
(S.D. la. 1970); Sullivan v. Houston Indep. School 
Dist., 307 F. Supp. 1328. 1339 (S.D. Tex. 1969). 

35. 'The most stringent protection of free speech would 
not protect a man in falsely shouting fire in a theatre 
and causing a panic." Schenck v. United States, 249 
U.S.47.at 52 (1919) (Justice Holmes). 

36. Breen v. Kahl, 419 F. 2d 1034. 1036 (7th Cir. 1969). 
cert, denied, 39$ US. 937. 

37. Tinker v. Des Moines Community School Dist., 393 
U.S. 503. 513 (1968). See also Aguirre v. Tahoka 
Indep. School Dist., 311 F.Supp. 664 (N.D. Tex. 

1 970) (The wearing of brown armbands, even with a 
few incidents, was protected expression of dissatis* 
faction in the school's treatment of Chicanos). But 
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cf Esteban v. Central Mo. State College. 415 F.2d 
1077 (8th Or. 1969). cert, denied. 398 VS. 965 
(1970), where the court refused to extend Tinker to 
a case involving "aggressive violent demonstration.** 
Id at 1087. 

38a Panarella v. B ire n bourn, 60 Misc. 2d 95. 302 N.Y.S. 
2d 427 (Sup.Ct. 1969). 

38. ScoviUe v. Board of Educ.. 425 F.2d 10 (7th Or. 
1970). rev'g. 286 F. Supp. 988 (N.D. IIL 1968). cert: 
denied. U.S: — i\9ll): A fuirre v. Tahoka Indep. 

. School Dist.. 311 F.Supp. 664 (N.D. Tex. 
1970) (brown armbands were worn to express dissat* 
isf action with school policies): Sullirsn tf Houston 
indep. School Dist.. 307 F.Supp. 1328 IS.D. Tex. 

1969) . 

39. Eg Tinker r. Des Moines Ind Community School 
Dist.. 393 U S. 503. 5 1 1 (1968). 

"Students in school as well as .out of school arc 
persons under our Constitution. They axe possessed 
of fundamental rights which the State must 
resprct. just as they themselves must respect their 
obligations to the State. In our system, students 
mav not be regarded as closed-circuit recipients of 
o^.y that which the State chooses to communicate. 
They may hot r> confined to the expression of 
those sentiments: that arc officially approved. In 
the absence of a specific showing of constitution- 
ally valid reasons to regulate their speech, student* 
are entitled to freedom of expression of their 
views. As Judge Gewin; speaking for the Fifth 
Circuit, said, school officials cannot suppress 
'expressions of feelings with which they do not 
wish to contend.* ** 
Scorille r. Board of Educ. 425 F.2d 10 (7th Cir. 

1970) : Two high school students sold copies of their 
off-campus paper which contained critical remarks on 
school officials; The ; court held that "the reference 
undoubtedly- offended and displeased the dean. But 
mere expressions of ihc students* feehngs with which 
school officials do hot wish to contend . . . is not the 
showing required by the Tinker test to justify 
expulsion." (Punctuation omit ted. 1 ) Id at 1 4f Seme 
of the - contents of the paper might "also have been 
considered . in poor taste. Scorille is a typical case 
where contents of speech disturbed school officials. 
See also, Riseman v. School ^Committee. ^^AY. Id 

(1st Cir. 1971); Antohetti v: Hammond; 308 

F.Supp. 1329 I D. Mass:. 1 $70k Sullivan r. Houston 
indep. School Dist.. 307 F.SuppM 328 (S.D. Tex. 
1969). 

40. Cases cited note 39 supra. In Riseman v. School 
Committee — -F.2d — fist Cir.. March 11. 1971), in 
upholding = the ' right of studc nts = to J be^ free =- of 

* censorship of written materials prepared by them, the 
.First Circuit ruled that, "no advance approval shall be 
required of the content of any such (student) 
paper *.. .[or J any written forms of<expressions." 
See z\urBrooks v. Auburn University.4iZY.2dtl 1 7 1 
(5th Cir: 1969). affglWV. Su»U88\(M.D. Ala. 
1969)1 The" court enjoined university, of Ileal s from 
barring a speaker who hid been invited by a 'student 
organization. The lower court observed that "speecH 1 
may. not be restrained in advance except when there 
is a clear and unmistakable determination that the 
speaker will violate the law . . . Id. at 1 97; The i circuit 
court agreed. 

-Al- De Anza-Hrgh School Students Against the War r. 
Richmond Unified ;Schobl , Dist.. N.D. Calif. No. 
1 074. 1 97 1 ; Mt. EdanHith School Students Against 
the War v. Norwards Ohified School 0ir/.. N.D. Calif. 
No. 1173. 1971; /few i\ Campbell Union jHigh 
Schoot Dist.. UiD. CaliCNo: 5J06U.:W 
v.^SaniFranciscoiBoard o/ 'Education, N1D. Calif. No. 
5 1427. 1970. The couft struck down a state statute 
and local school board regulations prohibiting distrib- 
ution of literature on school grounds. The school 
boards were directed to prepare new regulations 



governing first amendment regulations. (A copy of 
the new San Francisco regulation is included in the 
Student Codes Packet.) See also Sullivan r. Houston 
ind. School Dist.. 307 F.Supp. 1328 (S.D. Tex. 
1969). School officials attempted to expel two high 
school students for distributing 'Wlashlyte." a news- 
letter which criticized school officials. They passed 
out copies in the halls of their school between classes, 
at a local shopping center and at other commercial 
establishments. There was some evidence that the 
newsletter disturbed the classroom in minor ways: 
students left copies in the wrong places and a few- 
students were caught reading it during class. The 
Court ruled that l> the school had no business 
attempting to regulate offompus student activity 
and 2) the on-premiscs activities involved such little 
interference with the learning process that disciplin- 
ary action against the distributors was unwarranted. 

42. Eg SuBvan r. Houston Ind. School Dist.. 307 
F. Supp. 1 328 IS.D. Tex. 1 969): Scorille r. Board of 
Educ.. 425 F.2d 10 (7th Cir. 1970). cert, denied. 
—VS (197 1). 

43. Blackweli r. Issaquena Countv Board of Educ. 363 
F.2d 749 (5th Cir. 19661. The court held that the 
wearing of "freedom." "5NCC" or "One Man One 
Vote" buttons was expression and protected under 
the^ first amendment. The court ruled in f favor of 
students who had been disciplined for wearing such 
buttons. But see Bumsidc r. Bran. 363 F.2d 744 
(5th Cir. 1966): The court found that the button- 
wearing had produced serious disruption in the 
school and upheld the regulation. 

44. Tinker v. Des Moines Com muni tv School Dist.. 393 
US. 503 (1968); Aguirrc r. Tahoka Ind. School Dist.. 
311 F. Supp. 664 (N.D. Tex. 1970); but secEinhom 
*. Maus. 300 F.Supp, 1 169 (E D. fa. 1969). Plain* 
tiffs wore armbands bearing the inscription 
"humanize education" during graduation ceremonies. 
They were unable to obtain an injunction forbidding 
school authorities from recording this event in their 
school record and communicating it to colleges. 

45. Brooks r. Auburn Univcrsitr, supra; Steer r. 
Wittiams. 306 F.Supp. 963 (N.D. Miss. 1969)1 312 
F.Supp. 742 (N.D. Miss. 1970). 

46. Cf. Vought r. Van Buren Public Schools. 306 
F.Supp. 1388 (E.D. Mich 1969): A student was 
suspended for possession of admittedly obscene 
materials. The court held that the_ first amendment 
did not protect him. but after a hearing, the court 
overruled the suspension on due process grounds. At 
the hearing the student's lawyer produced materials 
from the school tibrary - including an issue of 
Harper's Magazine and Salinger's Catcher in the 
Rye - which contained the same obscenity ("fuck**). 
The court could resolve the inconsistency and ruled 
for the student 

47. Lee V. Board of Regents. 306 F.Supp. 1097 (WD. 
Wis. 1969). advertising space to publish views oh 
Vietnam; Zucker r. Panitz. 299 F.Supp. 102 
(S.D.N.Y. 1969) (same). 

48. Sullivan i; Houston Ind. School Dist.. 307 F.Supp. 
1328 (S.D.Tex. 1969). 

49. Saunders v. Virginia Polytechnic Institute. 417 F. 2d 
1 127 (4th Cir. 1969). the court held that denial of 
read mission to school because of participation in an 
orderly demonstration was unconstitutional. 

50. See eg Esteban V. Central Mo. State College, 415 
F.2d 1077 (8th Cir. 1969). cert, denied. 398 US: 
965 ( 1 970). The court held that the first amendment 
does not^ protect * Vctual or potentially disruptive 
conduct, aggressive action, disorder and disturbance, 
and acts of violence and participation therein...** 
Id at 1087. 

51. Sec e.g,;Shelibn v. Tucker. 364 U.S. 479 (I960). A 
state statute : requiring teachers to disclose every 
organization they belonged to in the last five years 
was held unnecessarily broad in light of the purpose 
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served. See also NAACP r. Alabama ex ret Patterson. 
357 VS. 449 (1958): Bates r. Little Rock, 361 VS. 
516(1960). 

52. Waugh r. Awtf o/ Trustees. 237 U.S. 589 
(1915) {Held, state may prohibit fraternities at a 
state university. Plaintiff who would not ugn pledge 
could be refused admission); See also Hughes v. 
GmMo /brts* 5cftoo/ £<*rrf. 57 F. Supp. 508 (W.D. 
La. 1944). sffd. 323 VS. 685 (1945) (upholding 
state hw prohibiting high school fraternities). 

53. ACLU of Va. r. Radford College. 315 F. Supp. 893 
(W.D. Va. 1 970); The court granted declaratory relief 
to ACLU. which had been denied official recognition 
at the school The court noted that the college 
recognized other political groups (The Young Repub- 
lican Club and The Young Democratic Club) and 
found that iton-recognition of ACLU violated the 
first amendment rights of students wishing to 
associate with ACLU. 

54. Healy v. James. 311 F.Supp. 1275. I2£l (D. Conn. 
1970). 

55. Sogfin r. Kauffman. 295 F. Supp. 978 (W.D. Wis. 
1968).*/jr<MI8 F.2d 163 (7th Or. 1969). 

56. Crossen r. Fatsi. 309 F. Supp. 1 14 (D. Conn. 1970). 

57. Summit r. Houston IniL School Dists. 307 F.Supp. 
1328. 1345 (SJ>. Tex. 1969). 

58. Id at 1344-45. 

59. Id at 1344. 

60. Id at 1 344-45. See also Smith r. University of Tenn., 
300 F. Supp. 777 (E.D. Tenn. 1969): The court ruled 
void as unduly vague and overly broad certain 
campus rules relating to outside speakers. The court 
also struck down a requirement that a speaker 
invitation and its timing must be "in the best 
interests of the University. 

61. See e.g. Snyder r. Board of Trustees. 286 F. Supp. 
927 (N.D. IN. 1968). A three-judge court struck 
down as vague and overly broad an Illinois law which 
barred "any subversive, seditious, and un-American 
organization'* from "the use of any facilities of the 
University for purpose of carrying on. advertising or 
publicizing the activities of such organization.** See 
also Dickson r. Sitterson. 280 F.Supp. 486 (M.D. 
NX. 1968) (same). 

62. Cases cited note 3. supra. 

63. Cases cited note 4. supra. 

64. FerreU r. Dallas Indep. School Dist.. 393 U.S. 856 
(1968). 

65. Phillip v. Johns. 12 Tenn. App. 354 (Ct. App. 1930). 

66. People v. Cohen. 57 Misc. 2d 266. 292 N.Y.S. 2d 706 
(Sup. Ct.. 1968). 

67. Id at 57 Misc. 2d at 373. 292 SMS. 2d at 7 13. 

68. Ex. People r. Overton. 24 N.Y.2d 522, 249 N.E.2d 
3&6. 301 N.Yi>.2d 479 ( 1969). habeus corpus denied 
sub nom.. Overton r. Rieger. 311 F.Supp. 1035. 
(S.D.N.Y. 1970) (appeal pending). Police detectives, 
under authority of a search warrant which was later 
found to be invalid searched a student's locker. In 
subsequent proceedings the youth moved to suppress 
evidence (marijuana) found there. The evidence was 
allowed to. stand on the grounds that the principal of 
the school had authority to give, and did give, 
permission for the search. The Supreme Court had 
remanded Overton f. New York 393 VS. 85 (1968) 
for further consideration in light of Bumper v. North 
Carolina. 391 VS. 543 (1968). The New York Court 
of Appeals adhered to its decision and found Bumper 
not applicable; See also Kansas r. Stein. 203 Kans. 
638. 456 P.2d I (1969), cert, denied. 397 VS. 947 
( 1970) (A principal opened a student s locker at the 
request of police; motion to suppress incriminating 
evidence denied); In re Donaldson. 269 Cal. App. 2d 
509, 75 Cal. Rptr. 220 (Ct. App. 1969) (same). 

69. See e.g. Mindel v. U.S. Civil Service Commission. 312 
F. Supp. 485 (N.D. Calif. 1970). Held, termination of 
a postal clerk's appointment because he was living 
with a woman violates his right to privacy. 



70. E.g.. Alvin Ind. School Dist. v. Cooper. 404 S.W.2d 
76 (Tex. 1966) (exclusion of mothers, held ultra 
vires)'. Ordway v. Hargraves. civ. action No. 7I-540-C 
(D. Mass. Mar. II. 1971) (39 L. Week 2551) 
(exclusion of unmarried pregnant girl): John- 
son v. Board of Bduc. Court order, civ. action 
No. "72-70 (D.N.J.. April 16. 1970); (held, violation 
of their right to equal protection to forbid married 
students to participate in extra-curricular activities); 
Perry v. Grenada Municipal Separate School Dist.. 
300 F.Supp. 748 (W.D. Miss. 1969). (No rational 
batis for excluding students solely on the ground 
that they were unwed mothers); Board of Educ. v. 
Bentley. 383 S.W.2d 677 «Ky. 1964) iheld. 
"unreasonable and arbitrary** to require married 
students to withdraw from school for at least one 
year). 

71. Esteban v. Central Mo. State CoBege. 277 F. Supp. 
649 at 651-52 (W.D. Mo. 1967). affd. 415 F.fd 
1077 (8th Cm. 1969). cert, denied. 398 VS. 965 
(19701. Accord Woods v. Wright. 334 F.3d 369 (5th 
Cir. 1964); Vou&t r. Van Buren Public Schools. 306 
F.Supp. 1388 (E.D. Mich. 1969); Suthrtn v. 
Houston Indep. School Dist.. 307 F. Supp. 1328 
(S.D. Tex. 1969); Knight r. Board of Educ. 48 
F.R.D. 108 (E.D.N.Y. 1969). 

72. Esteban r. Central Mo. State College. 277 F. Supp. 
649; affd. 415 F.2d 1077 (8th Ck. 1969). cert, 
denied. 398 VS. 965 ( 1970). 

73. French r. Bashful. 303 F.Supp. 1333 (ED. La. 
1969). 

74. Madera v. Board of Educ. 386 F.2d 778 (2d Cm. 
I967).r*r*c 267 F.Supp. 356 (S.D.N.Y. 19671. cert, 
denied. 390 VS. 1028 (1968) (no right to counsel in 
guidance conference); Barker v. Hardwav. 283 
F. Supp. 228. 238 IS.D. W.Va. 1968).«/T</. 399 F.2d 
638 (4th Cir. 1968) (per curiam), cert, denied. 394 
U.S. 905 (1969) (no right to counsel in a hearing 
before an "advisory** and "investigation** body). 

75. Geiger r. MUford Indep. School Dist.. 5 1 D. ft C. 647 
(Pa. County Ct. 1944) (expulsion); Goldwvn r. Allen. 
54 Mi$c.2d 94. 281 N.Y.S.2d 899 (Sup. Ct. 1967). In 
Goldwvn. the State Department of Education barred 
a student from participation in the Board of Regents 
examination (prerequisite to a state diploma, and to 
gaining scholarships and university admissions) on 
receipt of a letter from an acting principal that the 
student had cheated in one of the examinations. 
There was a review of the matter later by the 
assistant superintendent of the district. Counsel was 
not allowed to participate. The court ordered the 
student reinstated, and her record expunged, because 
among other reasons, counsel was denied at a 
punitive hearing. 

76. In Re Gault. 387 U.S. 5 1 1 ( 1967). 

77. See Buss. Procedural Due Process for School Discip- 
line: Probing the Constitutional Outline. Pa. L Rev. 
(1971). 

78. See Gotdwyn r. Allen. 54 Misc2d 94. 281 H.YS.2& 
899 (Sup. Ct. 1967). 

79. This issue came up in Wasson v. Trowbridge. 382 
F.2d 807 (2d Cir. 1967). The court held that a cadet 
had a right to challenge the composition of a panel 
which decided to expel him. to show possible bias. 
An academy regulation required that members of the 
panel be free of prior connections with the case. But 
see Jones v. Tennessee Board of Educ. 279 F. Supp. 
190 (M.D. Tenn. 1968). affd. 407 f-.2d 834 (6th Cir. 
1969). cert, granted. 396 VS. 817 (1969). writ 
dismissed as improvidentty granted, 397 U.S. 31 
( 1970) (Justices Douglas and Brennan. dissenting). 
Two members of the faculty advisory group who 
adjudicated the case testified against the students. 
The court ruled that this "in itself* was not sufficient 
to constitute a denial of due process. Id. at 200. Cf. 
Pickering v. Board of Educ. 391 U.S. 563. 578 n. 2 
(1968) (dictum) (teacher dismissal). 
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* STATEMENT OF FACTS 

Plaintiffs, Paula and Stephen Johnson, were 
married on the 8th day of July, 1967. They are now parents 
of a male child. Paula Johnson was then and is now a student 
at Paulsboro High School, Paulsboro, New Jersey. Said school 
Is subject to the rules and regulations of the Paulsboro Board 
of Education. On or about the 27th day of October, 1964, - - 
said Board adopted the following rule: - 

Policy #5131: Married Students 

. ..... Any ^harried student or parent shall be • — 

refused participation in extra-curricular 
activities. When a student marries he 
assumes the responsibilities of an adult 
and thereby loses the rights and privi- - 
• leges of a school youngster. 

This regulation regarding extra- 
Ciirricular activities shall not be 
construed to interfere with a married 
student continuing his education. 

Pursuant to said rule, Paula Johnson has been denied permission 

to participate in the High School athletic program and 

forthcoming senior class trip to Washington, D. C-. On the 

10th day of December, 1969, she received a letter from 

defendant Stouffer regarding said Policy, restating to her its 

prohibition of her desired participation in said activities. 

On the 11th day of February, 1970, plaintiffs filed the 

instant complaint with this court. Defendants' timely answer 

was received on the 9th day of March, 1970. 



QUESTIONS PRESENTED 

Whether Policy #5131 and defendants* actions pursuant thereto 
are* invidiously discriminatory and deprive plaintiffs of 
rights guaranteed by the equal-protection clause of the 
Fourteenth Amendment. 

Whether Policy #5131 and defendants 1 actions pursuant thereto 
are unreasonable and deprive plaintiffs of rights guaranteed 
by thefreedom of speech and assembly clause of the First 
Amendment. 

Whether Policy #5131 and defendants* actions pursuant 
thereto are unreasonable and deprive plaintiffs of rights 
guaranteed by the due process clause of the Fourteenth 
Amendment and the penumbra of civil liberties guaranteed to 
the people by the Ninth Amendment. ....... 
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POLICY #5131 AND DEFENDANTS' ACTIONS 
rUKSUANT THERETO HAVE DENI F.n PTlTMTTFF 

THE EQUAL PROTECTION OF THE LAWT TN 

VIOLATION OF THE FOURTEENTH AMENDMENT 

The instant policy and practice of the Paulsboro 
school officials are patently discriminatory. Students who 
happen to marry or have children prior to graduation compose 
the subjected class and,. as members of said class, they are 
presently deprived of the right to participate in the entire 
scope of Paulsboro'.s extra- classroom program. At present 
this includes such activities as sports, clubs and over- 
night trips. The discriminatory nature of this prohibition 
can hardly be questioned. Two classes of students now attend 
the Paulsboro school system: those who are married of are 
parents and those who are single and childless. Both groups 
may attend class but only the latter may benefit from 
extra-classroom activities. Plaintiff Paula Johnson is twice 
damned: being both parried and a parent she_is clearly 
subject to the penalties of Policy #5131 and, consequently, 
defendants have taken action to see that she does not engage" 
in sports and does not go with her friends on the annual 
Washington trip. 

It is clear that the public education opportunities 
provided by the state "must be made available to all on 
equal terms." Brown v. Board of Education , supra, 347 U.S. 
at 493. Classifications which deny educational benefits to 
some while providing it to others raise serious questions 
concerning the motivation of the local school.. of ficials. 



(W)here fundamental rights arid* liberties 
are asserted under the Equal Protection 
Clause, classification which might invade or 
restrain , them must be„ closely scrutinized and 
carefully confined. Harper v. Virginia 
Board of Elections , 383 U.S. 663, 668, 86 ' 

S.Ct. 1079, 16 L.Ed; 2d 169 (1966) 
(striking down a Virginia poll tax as 
invidiously discriminatory). 

Although on its face the equal protection clause 

appears to bar all discrimination in the enforcement and 

; operation of laws and regulations, only "invidious" discrim- 

: ination is prohibited by the courts. Williamson v. Lee 

~0pTicaT gf-Qkicthoma , 348 U.S. 483, 75 S.Ct. 461, 99 L.Ed. 

563 (1965) (statute regulating medical care of vision). 

The test of "irividiousness" in the area of school law has been 

articulated above:- the discriminatory classification must 

be reasonably tied to .the "maintenance of order and discipline 

within the educational system." Burnside v. Byars , supra, 

363 F.2d at 748. It must be based on some educational 

purpose or need. It may properly rest on health needs, disci- 

pline or order. Thus in Brick v. Board of Education , supra, r 

305 F.Supp. at 1321, the court sustained a code regulating 

hair style because of the "substantial evidence that long 

hair tended to disrupt school activity and distract students" 

and teachers." In Olff v. East Side Union High School , 

supra, 305 F.Supp. at 559, no evidence being introduced that 

"plaintiffs' hair style is either a health or safety menance 

to either himself or other members of the school community," 

the prohibition was enjoined. See also, Westley v. Rossi , 

supra, 305 F.Supp. at 713. 
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The New Jersey legislature has carefully limited the 

discretion of local boards to circumvent the right to public 

education. Expulsion and suspension are permitted only in 

extremely narrow circumstances. Pursuant to N.J.S.A. 18A: 

40-7 a student "may be barred from school for reasons of 

healthy Pursuant to N.J.S.A. 18A:37-2 a student may be 

barred from school for engaging in particular kinds of conduct . 
which may be best summarized as conduct which would effectively 

disrupt the education process $ With the exception of these 

grounds, the New Jersey Constitution has mandated that public 

education be available to all children between the ages 

of five and eighteen. New Jersey Constitution', Art. 8, §4, 

para. 1. 

1. Right v. Privilege ; 

Although Brown v. Board of Education , supra, 347 U.S. 
at 493 has mandated that educational opportunity be equally " 
provided, it has been argued that extra-classroom activities 
are not part of the educational process; that is, that they 
.are a privilege, and therefore may be dispensed at the 
discretion. of the school officials without regard to 
constitutional mandates. The argument has prevailed in itive- 
of the -six states which have reviewed regulations similar to 
the instant Policy #5131. State ex rel. Indiana High School 
Athletic Association v. Lawrence Circuit Court , 240 Ind. 114, 
162 N.E. 2d 250_£l959); Kissick v, Garland Independent School 
District, 330 S.W.2d 708 (Civ. App. , Tex. 1959); Cochrane v. 
Board of Education of Mesick Consolidated School District , 
360 Mich. 390, 103 N.W.2d 569 (1960) (here the court split 



262 



4-3 against Che regulation); State ex rel. Baker v. Stevenson . 
27 Ohio 223, 189 N.E.2d 181 (CP. Ohio 1962); Starkey v. 
Board of Education of Davis County School District . 14 Utah - 
2d 227, 381 P. 2d 718 (1963); grid Board of Directors of the 
I ndependent School District of Waterloo v. Green . 259 Iowa 1260, 

147 N.W. 2d 854 CI 967}.' and Estav v LaFouche Paris h School - 
Rgj aid. 230 So. 2d 443 (La. Gt. o? App., 1969) " == *" J 

S*^^Mgfc of the cases held that regulations similar to • • 

Policy #5131 were valid. The sole exception is Cochrane v. 
Board of Education , supra, where the court split 4-3 on the < 
validity of the regulation (the majority held it invalid) but 
an eighth . judge thought, the issue moot. Thus, the court was 
divided and technically upheld a lower court ruling which 
sustained the regulation. It should be noted that in none 
of the above cases were the constitutional arguments presented 
herein seriously cons idered J and all .of them were decided prior 
■ to the Supreme Court's decision in Tinker v. Pes Moines 
I ndependent Community School District , supra. 

Every case cited recognized that a school board may 
not arbitrarily prevent a student from attending school; 
that is, students had a "right" to education which extended, 
at least, to scholastic activities and, "theref ore j~students""~ ~ 
who are married or have children could not be deprived of 
that "right." That is, for the purpose of deciding wh'o should 
or should not be admitted to the public educational system, 
it would be arbitrary and invidiously discriminatory to. deny 
admission to students solely on the basis of their marital 
or parental status. It is certain that no state policy has 
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been recognized which would permit school officials in their 
discretion to completely bar students who marry or have 
children from school. However, these courts believed that 
the "right" to public education did not extend to participation 
in extra-classroom activities. Thus, enjoyment of extra- 
classroom activities was a "privilege" dispensed at the ' 
discretion of the local school board which could, within 
reason, discriminatorialy dispense said "privilege." 
Accepting the right /privilege dichotomy, the courts were then 
willing to justify barring such students from extra^classrbom 
activities for reasons which they simultaneously refused to 
accept as justification for completely barring them - from all 
school activities. ' State ex rel. Indiana High School 
Athletic Association v\ Lawrence Circuit Court , supra, 162 \ 

N.E.2d at 253-254; K issick v. jG.ar .land Inde pendent School 
District, supra, 330 S.W. 2d at 711-712; Cochrane v. 

Board of Education of Mesick Consolidated School District , 

supra, 103 N.W. 2d at 580, 583; State ex rel. Baker v. 

Stevenson , supra, 184 N.E. 2d at 188 (ruling limited to 

inter-scholastic sports); Starkey v. Board of Education of 

Davis County School District , supra, 381 P. 2d at 721; Board- 

of Directors of the Independent School District of Waterloo 

v. Green , supra, 147 N.W. 2d at 860. 

The heavy reliance on the right /privilege dichotomy 

is well illustrated by the ' following wording * in "the "" 

Starkey case which was quoted verbatim and heavily relied 

upon in Green . The court distinguished scholastic from 

extra-classroom activity and said of the student invoLved: 
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<H)e has no right to compel the Board of 
Education to exercise its discretion to ----- 
• his personal advantage so he can participate ' - " 
In the named activities. Starkey v 
Boa r d of Education of Davis Cou nty Schnnl --^^ 

• District , supra " 551 P. 2d at ^L, Board -of 
• girectors of the Inde pendent SchooT Distric t 

• g£PPSp v^reen, supra, 14/ N.W. 2d at ..... .. 

860. (emphasis supplied). 

When viewed as a "right," education is mandatory and 
the local Board of Education has no "discretion" to deny 
it except for reasons of health or disturbance. When viewed 
as a "privilege," the Board's discretion is invoked and 
may be questioned only if exercised arbitrarily, capriciously 
or unreasonably. This would seem to be the rule of the 
above-cited cases. It seems that the Constitution, although 
not stopped at the 'schoolhouse gate, niay only come in part 
of the way. Extra-classroom activities allegedly are not 
covered by that document. This distinction completely 
disregards the fact that like scholastic, activities, extra- 
classroom activities are funded by the state by means of its 
taxing pwfcer as a significant aspect of the educational process * 
Furthermore, it fails to take into account ' the fundamental 
importance of such activities to a well-rounded educational 
experience. It is no longer the view that education is adequate- 
ly dispensed in the class-room environment. 
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Whatever the policy in the states referred to above [ 
and whatever the value of the right/privilege dichotomy where 
constitutional freedoms are involved, the issue is clearly 
moot in the State of New Jersey. New Jersey* s policy with •-- 
regard to scholastic and extra- classroom activities has been. 
! clarified J>y the Commissioner and the State Board: both are 
on equal footing, both are equally important and essential 
to public education,* and students' have a "right n to both. 
New Jersey law here is not presented in support of a state 
ground for relief. It is offered as highly persuasive " 
authority for the view propounded by plaintiffs and seemingly 
rejected by the Paulsboro Board; that is, that extra- 
classroom activities are of utmost importance to a well- 
rounded public education and may not be flippantly curtailed 
: at the whim of the local school board merely at the insistence 
: of some area parents. 
: 2. Policy of the State of New Jersey : 

The supreme administrative authority in New Jersey : 
with control over the public education program is the State 
Board of Education, N.J. S. A. 18A:4-1. The State Board has 
general supervisory and rule-making powers and is charged 
\ with the maintenance of a "unified, continuous and efficient" 
educational program. N.J.S.A. 18A:4-10, 15, and 16. The 
Commissioner of Education, working directly tinder the State 
Board, supervises all of the public schools in the state, 
i N.J.S.A. 18A:4-23. The decisions of the Commissioner and ? 



the State Board establish state policy in educational 
Blatters and control the local boards. New Jersey state, 
policy with regard to the importance of extra-classroom 
activities has been carefully spelled out in detail by the 
Commissioner and the State Board of Education. In Willett 
v. Board of Education of the Township of Colts Neck , 1966 
S.L.P, 202 (Comm'r. 1966):, aff'd by the New Jersey State 
Board of Education (slip opinion April 3, 1968), the 
Commissioner analyzed the importance of "field trips" to the 
educational process: ...... . .. , ... 

.. teaching is more effective and learning 
is enhanced when it is not confined to 
actions within the class-room and the 
school building but moves out into the ~ . _ 
child's environment and employs actual 
observation and experience to supplement 
and enrich class procedures. . ... (A) field 
trip is, or should be, a vital learning . _ 
~ - experience, planned, carried out , and . 

followed up as an integral part of the ...... .. ...^ 

. course of study with clearly understood * 
I objectives in terms of learning. . . It is ' - - 
. "thfe. classroom made mobile. Willertry . 
Board of Education of the Township of 
Colts Neck, supra, 1966 S.L.D. at 205. 

In Smith v. Board of Education of the Borough of Paramus . 

(slip opinion of the Comm' r March 28, 1968), aff'd by the 

N.J. State Board of Education (slip opinion February, 1969) 

the Commissioner said: 

In pursuit of the goal of the highest 
degree of self-realization possible for 
each individual, the schools have 
traditionally sought ah even greater 
diversity than is provided by formal 
classroom learnings* Thus* they have 
provided opportunities for a wide variety 
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of extra-classroom activities in which 
pupils are encouraged to explore - - • 
and pursue individual interests. 
Historically these pursuits became known as 
"extra-curricular," unfortunately connoting ' - 
something which was tacked on and of 
minor importance compared with the class- 
room teaching program. Later, resort 
was had to use of the term "cocurricular" in 
an effort to establish the parallel sign- 
ificance of these curricular elements. 
The semantics are of no moment. ...school 
attairs sucn as dances, concerts, dramatic 
productions, athletic events and the TITceT 
although generally referred to as "e xtra- 
curricular" were better designated as 

"extra-ciassroomT" and are certainly part 
' °* the total curriculum . Smith v. Board 
ot Education ot the Borough ot Paramus . 
supra, at page 6 ot the slip opinion, 
(emphasis supplied). 

It is clear that in the eyes of the Commissioner and 
the State Board", "discrimination as to "extra-classroom" 
activities *is as undesirable as discrimination as to scholas- 
tic activities. The Paulsboro Board might just as well 
prevent Paula Johnson from taking English or Mathematics. 

the Commissioner went oh to underscore the basic 
policy of the State of New Jersey: 

. The existence of a broad and 'well developed 
program of student activities is an essential 
factor in the approval or accreditation of 
any secondary school. Smith v. Board, of 
Education of Borough of Paramus , supra, at 
page 7 of the slip opinion. 

He referred to Evaluation Criteria (1960 edition of the 

National Study of Secondary School Evaluation) which - - - 

establishes the basic criteria for accreditation of New Jersey 

schools by the Middle Atlantic States Association. of 

Colleges and Secondary Schools and which clearly outlines 

the policy of educators in the field of secondary education: 
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The school provides for two general 
kinds of educational experience, the 
regular classroom activity and those 
called extra-curricular or cocurricular. 
Together they form an integrated whole 
aimed toward a common objective . 
Evaluation Criteria , supra, at 241; as 
quoted in Smith v. Board of Education of 
the Borough o£ Par amus , id (emphasis ~ 
supplied) . ~~* 

The Commissioner added the following words: 

* ELSE C ° mm i ssi 09 erTs Judgment, therefore, 

education are not only permitted 
-SS^L-S 6 but have an affirmative duty 

and responsibility to develop a broad 
program of pupil activities beyond formal 
Classroom instruction as an essential part 
or the curriculum offered. Smith v 
Board of Education of the Bbrou oh of . 
Pat^mus, supra, at 7-8 ot the slip opinion. 

It is clearly the manifest policy of the State of 
New Jersey that the concept of "free public education" 
connotes both classroom and extra-classroom' activities -and --, 
that pupils, having the right to one, have the right to both. 
There can be no reasonable basis for distinguishing between 
the two. Just as marriage £er se could not be sufficient 
grounds to bar Paula Johnson from hir English class, so it- ' 
•cannot be grounds to bar her from visiting the i Nation'"? 
Capitol on a field trip sponsored by her school. The 
Consitutional mandate of public education for all includes 
the right to participate in all. school activities. " 

The right /privilege dichotomy cannot be seriously 
argued. Certainly in providing for non- segregated educational 
facilities in Brown , the Supreme Court would not have 
tolerated segregated extra-classroom activities in" integrated 
schools;. Monroe v. Board of Commissioners. City of Jackson . 
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Tennessee, 244 F.Supp, 353, 364-365 (W.D.Tenn. 1965), 
modified, 269 F.Supp. 758 (W.D.Tenn. 1965), aff'd and 
remanded on other grounds, 380 F.2d 955 (6th Cir. 1967), 
vacated on other grounds, 391 U.S. 450, 88 S.Ct.. 1700, 20 
L.Ed. 2d 733 (1968). Once the schoolhouse gate is open to 
the Constitution, it must. be open all the way. 



■ * •' iv . • - 

POLICY #5131 AND DEFENDANTS' ACTIONS 
PURSUANT THERETO HAVE DENIED PLAINTIFF ■ 
THE RIGHT TO FREE EXPRES SION AND " 
ASSOCIATION IN: VIOLATION OF THE F IRST 
AMENDMENT " ' 

However, the most insidious aspect of Policy #5131 
has not yet come to light. For whatever reason it was 
passed, it clearly and undeniably is an attempt to curtail 
•and severely inhibit Paula Johnson from engaging in free- 
discussion and association with her fellow students while - 
joining with them in extra-classroom activities. 

First Amendment rights , applied in 
light of the special characteristics 
of the school environment, are 
available to teachers and students. 
It can hardly be argued that either 
students or teachers shed their - 
constitutional rights to freedom of 
speech or expression at the schoolhouse 
gate. Tinker v. Pes Moines Independent 
' Community Schcol District , supra, 393 
U.S. at 506. ' 

The First Amendment deprivation herein is far more 
serious than that confronted by the Supreme Court in Tinker 
: where the students had; been prohibited from wearing black 
armbands.: Here there is a determined effort to deprive 
Paula Johnson of" the most fundamental aspect of First 
Amendment protection: the right to merely associate with 
her friends in normal school activities. The: idea that she 
carries with her some sort of infectious moral disease is 
wholly unfounded in fact and clearly contrary to law. the 
= biases and prejudicies of some parents must not be permitted 
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- to work an extreme hardship oh the children of diir society. 
The belief that Paula will in some way "infect" or "pollute" - 
her fellow students is a clear manifestation of a warped 
morality; The clinical and ecological analogies are not 
exaggerated and should indicate the overkill effect such a 
regulation has on the students which it condemns. They 

become isolated from their friends and classmates. In a very 
: real sense they are marked individuals bearing the curse of 

Cain in and out of class. The school, board must not be 

permitted to gloss over the true significance of Policy #5131. 

It is clearly aa attempt to keep Paula Johnson from even 
; the most casual conversation arid association. Once she is 

permitted to attend school, Paula must riot be giveri secdrid- 

class status. Such a; policy undercuts pur furidamerital notions 

of proper school environment. 

In Burns ide v. 3yars supra, the court said, that : 

^(S)chppl of ficials: canriot ignore 
expression of feelings with which they 
. dp not wish to contend. They cariridt 

- infringe upon their students' right _ _ 

- . to .free and unrestrained expression 
guaranteed' to them under the First 
Amendment to the Coristitutiori^ where 
the exercise of such rights in school 
buildings and schoolrooms^ do not 
materially arid substantially interfere* 
• with the requirements of appropriate 
discipline in the operations of the 
school i Burns ide V; Byars , supra, 363, 
F.2d at iVfT ^ 

If the school wishes to point out to students the 

difficulties of teen-age marriage or parerithood, it may^ do 

so within the traditional- confines of the educational process. 



(T)here is still a difference, for / 
example, between conducting a course in J ' 
. .... — "Marriage and Family Living," in which 
.the dangers of teen-age marriage are 
discussed and even inveighed against^ and 
• excluding married students from school or 
from extra-curricular activities as a 
means of inducing the other pupils to 
believe that teen-age marriage is undesirable. 
Goldstein, "The Scope and Sources of School 
Board Authority to Regulate Student Conduct 
and Status: A Non-Constitutional Analysis," 
117 U,Pa. L.Rev. 373, 391 (1969). 

The imposition of the peculiar moral values of an ever- 
changing local school board upon the student body of its 
school system can hardly be tolerated where such imposition 
results in both a serious deprivation of education experience 
and a blatant curtailment of speech and association, 
especially Where neither school discipline nor disruption is 
threatened and_.no educational purpose is served. If ' the 
Paulsboro School Board is truly concerned with student marriage 
or parenthood it may Use the very tools which our educational, 
system purports to foster: discussion, learning and teaching; 
Where school discipline and disruption are not threatened, 
no reason, constitutionally entertainable , can be offered for 

disregarding such fundamental educational tools- for -the 4— 

perpetration of purely moral values. See Tinker v. Pes 
Moines Independent Community School District . supra, 393 U.S."' 
at 509-51*:; West Virginia State Board of Education v.. 
Barnette, supra, 319 U.S. at 632-633 (enforced flag- salute 
invalid but mandatory course in civics clearly would have 
been permissible. 



As early as 1929, the Supreme Court of Mississipp 
firmly rejected the notion that a child would be barred 
from school, solely because of marriage. McLeod v. State 
ex rel. Colmer, 154 Miss. 468, 122 So. 737 (1929).- The 

•; f 

•Court's words should have been noted by the Paulsboro 
Board; 

• ■ When the relation (marriage)- is entered 
into with correct motives, the effect on 
the husband and wife is refining and 
elevating, rather than demoralizing. 
. Pupils associating in school with a child 
occupying such a relation, it seems, would 
be benefited instead of harmed. And, 
furthermore, it is commendable in married: 
persons of school age to desire to further 
pursue their education, and thereby become 
better fitted: for the duties of life. 
McLeod v State ex rel / Colmer , supra . 122 
at 738-739. ' : . .. 
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policy #513i and defendants 1 actions 
pursuant thereto have denied plaintiffs 1 
fundamental rights guaranteed by the 
due process clause of the fourteenth 
amendment and the penumbra of civil " 
Liberties reserved to the people by the 
ninth amendment : ~ . ! ' 

Defendants have asserted that Policy #5131 is a 
*?moral fr matter passed at the request of area parents not to 
have their children engage in extra-classroom activities with 
students who marry or have children* But it is impossible 
; to distinguish participation in extra-classroom activities 
from participation in classroom activities. Defendants, 
admit that the Washington trip and extra-curricular sports 
are carefully supervised. No rational, let alone reasonable, 
distinction has been offered to distinguish between curricula 
and extra-classroom activities . The court might well take 
note that for a student from a proverty background, a, trip 
to the Nation/ s Capitol might well be exceedingly more 
valuable than any number of hours and days spent in a History 
or civics classroom. Surely their desire to keep Paula out 
of school altogether would not be honored. On what; basis 
then should their desire to keep her home while her friends 
go to the Nation's Capitol or their desire to keep her out of 
extra-classroom sports be honored? 

It may be argued that teen-age marriages are disfavored 
and not to be encouraged and that other students must be 
shielded from the influence of students who marry -or become 
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: parents. See State ex rel. Indiana High School Athletic 
.As s o ciation v. Lawrence Circuit Court , supra, and other 
cases. cited. Plaintiffs contend that if this is not a 
sufficient ground to bar such students rrom public school, 
then it is not a sufficient ground to discriminate 
against them once they are in school. Regardless , plaintiffs 
argue herein that said ground is entirely unrelated to jany 
educational purpose and is not sufficient to -warrant ' ■ 
discrimination in educational opportunity. Furthermore,, 
plaintiffs argue that the right not to be discriminated 
. a S ainst be cause of marital or parental' status witn regard to 
educational opportunity is a fundamental right protected 
by the due process clause of the Fourteenth .Amendment and" 
the decision whether to take_ part in such a program is a 
right reserved to the plaintiff by the Ninth Amendment. 

The so-called "disfavor" with which" the state" views 
teen-age marriages is not a legal concept. In New Jersey 
it has reached judicial cognizance only in terms of a per- 
missive attitude toward gra- ting annulments, In Re Anonymous . 
32 N.J. Super, 599, 108 A. 2d 882 (Super. Ct., Ch. 1954*); 
wllklns v. Zelichowski. 26 N.J. 370, 140 A. 2d 65 (1958); 
B -aka-L v. L, 65 N.J. Super. 368, 168 A. 2d 90 (Super. Ct., 
Ch. 



By statute, New Jersey permits males under 21 and 
females under 18 to marry with the consent of their parents 
or guardians. Males under 18 and females under 16 must 
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also obtain the consent of court. N.J.S.A. 37:1-6. Permissive 
nullity is recognized where such a marriage has taken place 
and the party who was then underage did not subsequently 
"ratify" it or "confirm" it upon reaching the age of eighteen. 
N.J.S.A. 2A:34-i, It should be. pointed out that plaintiff 
Stephen Johnson is now over 21 Paula Johnson is now over 18. 
No New Jersey law or policy looks with disfavor on their 
marriage. They have been happily married for over two years. 
Of utmost importance and significance is the fact that they 
have done absolutely ncLhing illegal . Paula Johnson is 
being clearly discriminated against as a result of her legal 
actions. 

this is not a case where a student has committed a 
crime, is dangerous to his fellow students, is sick or infirm. 
Paula simply wishes to engage in normal relations with her 
friends. She wishes to enjoy the full benefits of the 
educational experience provided by the Paulsboro public school 
system. Surely a trip to the Nation's "Capitol, a visit to 
the Congress, White House, Federal Bufeiuof Investigation, 
Lincoln and Washington monuments is of significant educational 
import. Surely the experience of extra-classroom sports 
activities, of learning to deal in a proper and honest way 
in competitive enterprises is of significant educational 
import. It can hardly be argued that plaintiff Paul Johnson 
is ah insidious force in the Paulsboro High School which 
must be carefully" watched and kept from her fellow students. 
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: Yet she £s bein S treated" as such. This can only have a 
deleterious effect on her relations with those students., 
her education and, most importantly, her marriage itself. 

The argument that this is for her own good is also 
specious. In the first place, it assumes that extra-class- 
room activities are less important than classroom activities, 
.an opinion not shared by the State Board of Education or the 
New Jersey Commissioner of Education. Secondly, it assurr.es 
that Stephen and Paul Johnson should not be allowed to ■ 
make this decision for themselves. 

This invades the zone of marital privacy protected 
by the Constitution. Griswold v. Connecticut. 381 U.S. 479,, 
85 S.Ct. 1678, 14 L.Ed. 2d 510 (Conn. 1965). 

We deal with a right of privacy older 

than the Bill of Rights. . . . Marriage is 

a coming together for better or for worse, 

hopefully enduring, and intirr.ate to the 

degree of being sacred. Griswold v. Connecticut, 

supra, 381 U.S. at 486. ~" / ■ - - 
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the preemption by the Paulsboro School Board 
of a decision best left to the Johnsons is an invasion of 
the privacy of their marital relationship, the Policy says 
that by marrying the student "assumes the responsibility of 
an adult." Unless the -ard is being facetious, it Would 
seem the decision. to go on the Washington trip or take part 
in sports activities, is one which the Johnsons are clearly 
responsible to make. 

It is difficult to calculate the harm caused to Paula 
Johnson by reason of the board's regulation.. She is 
partially isolated from her peer group, left to receive a' 



second-rate educational experience and forced to view her 
own marital relationship as an encumbrance oh her educational 
opportunities and friendships > The Paulsboro Board has 
perverted the Mtete *mmm*itimg of the marital act 
by relegating it to an occurrence subject to punishment, 
resulting in partial isolation and exclusion. This is clearly 
unconstitutional. 

CONCLUSION 

For the above stated reasons plaintiffs argue that 
Policy #5131 and defendants* actions pursuant thereto are in 
violation of the First * Ninth and Fourteenth Amendments to the 
Constitution of the United States and, therefore , pray that 
this court : 

1. delcare that said Policy #5131 is void as * 
unconstitutional; 

. 2. enjoin defendants from taking any actions pursuant 
to said Policy; 

3. enjoin defendants from taking any actions which 
would in any way limit plaintiff Paula Johnson from 
participating in extra-classroom activities at Paulsboro.. 
High School by reason of her marital and/or parental status; 

4. grant all other, relief as may be necessary and 
proper to an equitable adjudication of this action; and 

5 . award plaintiffs the costs of this action* 

Respectuf lly submitted* 

Sr?Sto^3ii«il«r*" * DAVID H. DJGAN, III, DIRECTOR 

Carl Stephen Bisgaier, CAMDEN REGIONAL LEGAL SERVICES,. INC. 

Attorney for Plaintiffs 
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UNITED STATES DISTRICT COURT 
FOR THE 
DISTRICT OF NEW JERSEY 



STEPHEN JOHNSON, individually and : 
as husband and next friend of 
PAULA JOHNSON, : 



Plaintiffs , 



vs . 



BOARD OF EDUCATION OF THE 
BOROUGH OF PAULSBORO , etc. , 
et al . , 



Civil Action 
ORDER 

GRANTING PLAINTIFFS ' MOTION" 
FOR SUMMARY JUDGMENT AND 
DENYING DEFENDANTS' CROSS - 
MOTION FOR SUMMARY JUDGMENT 



- i 

Defendants • 



TKis matter haying been opened to the Court by 
plaintiffs 1 on motion for summary judgment and defendants ' 
having been heard on cross-motion for summary judgment, Carl S. 
Bisgaier, Esquire, of counsel to David H; Dugari* III, Director, . 
Camden Regional Legal Services, Inc. , appearing on behalf of 
plaintiffs, and Eugene P. Che 1-1, Esquire, of Falciani , Cotton, 
Chel4 and Stoinski, appearing on behalf of the defendants, and 
all facts necessary to the determination of these motions having 
been stipulated by the parties hereto-, the Court having found 
that there is ho genuine issue as to any material fact, that 
plaintiffs are entitled to a summary judgment as a matter of law- 
and that, as a matter of law, defendants 1 cross -motions for 
summary judgment should be denied-, 
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IT IS on this the j£ " , day of April, Jl 9 70, 

ORDERED that: 

1. this Court has jurisdiction over this action;* 

2. that Policy #5131 of the Board of Education 
of the 36rough of Paulsboro, of the State of New Jersey, entitled 



"Married Students", which was revised and adopted by said Board 
on the 27th day of October, 1964, is hereby declared to be in 
derogation of the Equal Protection clause of the Fourteenth 
Amendment to the Constitution of the United States and is, 
therefore, unconstitutional , illegal and void:; 

3. that the defendants, who are charged with the 
enforcement of the provisions of the aforesaid policy, their 
representatives , agents * employees and successors are hereby 
permanently enjoined and restrained from taking any action 
pursuant to said policy; and 

4. that the" defendants , who are charged with the 
enforcement of the provisions of the aforesaid policy, their 
representatives , agents , employees and successors are hereby 
permanently enjoined and restrained from discriminating against 
students as to participation in extra-curricular activities 
solely on the basis of said students' marital and/ or parental 
status jF^w* 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI 
WESTERN DIVISION 
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CLYDIE MARIE PERRY, etal., 

Plaintiffs, 

-vs- 

THE GRENADA MUNICIPAL SEPARATE 
SCHOOL DISTRICT, et al. , 

Defendants . 



CIVIL ACTION 
NO-* WC 6736 1 



PLAINTIFFS' TRIAL MEMORANDUM 
IN SUPPORT OF THE COURT'S JURISDICTION 
AND FOR PERMANENT INJUNCTIVE RELIEF; 

- ----- - - - f 



PAUL BREST 

REUBEN V. ANDERSON 

538 1/2 North Farish Street 
Jackson, Mississippi 39202 

Jack greenberg 
james n. finney 

10 Columbus Circle 

New York* New York 16619 

Attorneys for Plaintiffs 
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STATEMENT 



On or about September 6, 1967, plaintiff Clydie Marie Perry attempted 
to register ed attend the eleventh grade at a school maintained by defendants. 
Her admission was refused on the ground that she was the mother of an illegitimate 
child. Ah appeal was made on behalf of plaintiff to the superintendent of schools. 
By letter dated September 13, 1967,, the superintendent , on behalf of the Board of 
Trustees of the school district,, informed plaintiff that heir exclusion from school 
was: permanent, for the reason she had been given, and was consistent with long- 
standing policy. 

A complaint on behalf of plaintiff was filed in this Court seeking 
declaratory and ihjmctiye relief oh the grounds v inter alia , that the school 
board 1 s policy of automatic and permanent exclusion of unwed tennage mothers violates 
the due process and equal protection clauses of the Fourteenth Amendment to the 
Constitution of the United States. Defendants^ answer was duly served ancL filed 
on September 23;, 1967. 

Oh October 9 r 1967, a hearing was held in this Court; on plaintiff f s motion 
for a preliminary injunction. Prior to the commehcemeht of that hearing on motion, 
a second. unwed teenage mother, Emmas Jean Wilson, was added as a plaintiff in this 
'action. 

On December 21, 1967, this Court, per Judge Clayton, sitting by special 
designation as District Judge, issued an opinion and order denying plaintiffs 1 motion 
for preliminary injunction. However, the Court retained jurisdiction of the case 
in order that it might ultimately be "fully litigated oh a more complete record and 
the rights of the parties determined in a more complete and permanent way." 
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SUMMARY; 0F_ THE EVIDENCE 
The Board's Disciplinary Policy 

It is the long-standing policy of the defendant board that a girl who 
has an illegitimate child is automatically and permanently excluded from attending 
any school in the district. No hearing or interview is conducted prior to the 
execution of this discipline, The board makes no effort to determine whether the 
father of the illegitimate child of a teenage girl is a student in one of the 
schools of the district, and no male student has ever been expelled from school 
for having fathered an illegitimate child (R-15) . 

In. all other forms of student misconduct, the offending student is given 
a hearing or an interview with either the superintendent of schools or a principal- 
(R-21,22,23) . In cases of all such other misconduct there are discretionary degrees 
of punishment determined by a school principal or the superintendent on the basis 
of factors in extenuation and mitigation, as, for example, prior offenses, and: 
overall character and attitude evaluation (R-29,30). In all other forms of mis- 
conduct, leniency is applied in cases of a first offense (R-23) , and suspension - 
even for a period of weeks ~ is applied only after multiple infractions (R-22); 

Clydie Marie Perry completed the eleventh grade in,,l-965; since that 
year she has not attended- school (R-65) . In September ,1967 she took the initiative 
to have herself readmitted (R-65). She had been a student in good standing up to 
the time she became pregnant (R-69) . She testified that she wanted to return to 
school because she believed that completing high school was important to her 
economic future (R-66,67). 

Clydie Marie testified that she had never "had sexual intercourse prior " 
to the experience which led to her pregnancy; that since that time! she had not- 
engaged in intercourse, and did not intend to do so prior to marriage (R-68) . She 
further stated that she regretted her mistake (R-69), and did not intend discussing 
it with other children (Rr70) . 
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Emma Jean Wilson was fourteen years of age when she testified at the 
hearing in October, 1967, and would have entered the ninth grade (R-72). Her 
chiid was -born in January, 1967 in Chicago, -where Emm, Jean had gone from Grenada 
when she discovered -that she was pregnant (R-74) . In, Chicago she attended a special 
school for unwed mothers both during her pregnancy and after the birth of her baby, 
and in so doing she' was able to complete the eighth grade (R-74, 75). On completing 
the eighth grade in the Chicago school, Emma Jean returned to Grenada with the 
baby and enrolled in Carrie Dotson High School in the fall of the 1967-68 school 
year (R-75) , She was in school for three weeks when she was called into the 
principal's office and asked to withdraw because of her illegitimate child (R-72, 73), 
While m school Emma Jean never flunked a subject (R-77) , and she testified that 
she wanted to complete her education in order to have a good economic future (R-76) . 

Emma Jean stated that she had had only the one sexual experience by Which 
she became pregnant and that she did not intend to have another prior to marriage 
(R-76, 77). 

Witnesses who knew Clydie Marie and Emma Jean were called. One, 
Mrs . Senora Springfield, a teacher in Grenada for -twenty years, and a neighbor of 
Clydie Marie % testified that Clydie Marie "is a very nice, quiet girl, and is 
regarded in the community as a person of generally good character." She further 
testified that the girl had acted ashamed of having had pre-marital sexual intercourse 
and -ai» illegitimate child, and never, proud or boastful about it (R-43,45). 
Mrs. Springfield has a young niece whom she considers to be good and decent, and 
she testified that she would have no hesitation in allowing her niece to associate 
with Clydie Marie (R-46) . 

Another teacher, Mrs. Elizabeth Brown Nichols had. instructed Emma Jean 
during the three weeks of her attendance in September, 1967 (R-49) . Mrs. Nichols- 
testified that Emma Jean was an excellent student who seemed highly motivated to 
learn (R-50) . Emma Jean, Mrs, Nichols further testified, seemed a little shy and 
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withdrawn, but worked -well with other students when group work was required (R-51) . 
Mrs. Nichols stated- that she: did not know -that Emma Jean had had an illegitimate 
■child until she was expelled from school (R-51), and further stated that, based on 
her experience as a teacher, she did not believe that Emma Jean was the kind of 
girl who would try to adversely influence other children (R-52). 

Mrs. Peggy Joyce Ross testified that she knows and has been a neighbor 
of both Clv/die Marie and Emma Jean since they were very young (R-54,56), She 
described both girls as "nice" and "very quiet" (R-54,56). She further testified 
that to the best of her knowledge neither girl was, nor had a reputation as, 
"loose", promiscuous", or "immoral" (R-55, 56) . 

Some: form of suspension or exclusion of pregnant school girls and unwed- 
teenage mothers is not an uncommon tradition in various localities throughout the 
country. The rules permit ting girls to return to school after the birth of their 
babies-are varied. Some school districts have followed the practice of deciding 
on a case-by-case basis (Howard, pp. 20, 21). Others have employed the same 
general practice .but require that such a returning girl be enrolled in a school 
other than the one which she previojusly attended (Rumsey, p. 9), 

Increasingly, school boards which have employed rules of exclusion 
either solely during pregnancy or subsequent to the birth of the baby as well, 
are COming t0 re-examine such policy (Howard, pp. 6,7). The change is being 
spurred by a better appreciation of, as Dr. Sarrel .put it, the disastrous con- 
sequences which attend illegitimacy (Sarrel, p. 12). These consequences have been 
recognized as medical, psychological, sociological, as well as educational in 
scope. (Sarrel, p. 12). Educationally, it has been found that long periods of 
denied access to school "sours the educational motivation of the girls and con- 
tributes to their becoming drop-outs" (Sarrel, p. 12). Dr. Sarrel did a study 
of 100. teenage girls who after a first illegitimate child were barred from school. 
At the end of five years, 95 had had repeat pregnancies,, and 91 of these girls 
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were unraarried, totaling 349 pregnancies (Sarrel, pp. 12,13). Sixty of the 
girls were on welfare and they accounted for a total of 240 of the 349 children. 
Plaintiffs 1 experts agreed that the denial of access to education made such 
results almost certain (Sarrel, p. 47; Howard, pp. 9, io) . 

The expert witnesses testified that in communities considering allowing 
unwed mothers to return to school, there usually were fears that they would have 
contaminating or disruptive effects on their fellow students (Howard, pp. 8,9; 
Sarrel* p. 19; Rumsey, p. 10). In some communities efforts were made to learn 
whether any factual basis supported fears of the danger of contamination, and 
none was found (Rumsey, p. 12). However, communities which have permitted sbch 
girls to return to school have found their fears of contamination and disruption 
unfounded (Howard, p. 9; Rumsey, pp. 14,15). These reports come from communities, 
and school districts of various sizes and; locations throughout the country 
(Howard, pp. 31,32) . 

One expert testified that in his opinion the presence of unwed mothers 
served as ah effective deterrent to other girls to engage in premarital sexual 
intercourse which, inks opinion, has led to a decline in the-number of illegitimate 
pregnancies (Sarrel, pp. 36 ,37). Though all the experts considered the programs 
through which girls are returning to school desirable,, there is evidence that they 
are not indispensible to positive results. 

Prior to the adoption of the program at Yale, Sarrel, for a period of 
five years, followed the progress of 56- girls who had had a first illegitimate 
child and were allowed to return to school (Sarrel, pp. 28,29). He testified that 
85% of these girls finished high school, and six of these girls entered college 
(Sarrel, p. 29). 
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JURISDICTION 

The arguments of plaintiffs , and the opinion of Judge Clayton in 
support of the jurisdiction of this Court, are a matter of record in this case, 
and need only be briefly reiterated here. 

Plaintiffs, in their complaint, alleged that this Court has jurisdiction 

of this action based oh the provisions* of 28 U.S.C.- sl343. In its opinion, • 

after hearing on plaintiffs 1 motion for preliminary injunction, the District Court, 

per Judge Clayton, sitting by Special Designation as District Judge, quoted the 

relevant sub-sections of section 1343: 

"The district court shall have original jurisdiction 
of any civil action authorized by law to be commenced 
by any person: 

(3) To redress the deprivation^ under color of any 
state law* statute-*- ordinance* regulation, custoni, 

or usage, of any right, privilege or immiihity- secured 
by the Constitution of the United States .... 

(4) To recover damages ;oir to secure equitable or 
other relief under any act of Congress providing for 
the: protection of civil rights v . I. " 

The cause of action- which these plaintiffs have brought ,was created 
and authorized by Congress in 42 U.S. C. s 19 83 to protect individual constitutional 
rights v .as was noted by :thY?istrict Court in its opinion; Judge Clayton, 
opinion, p. 10. The rights-, privileges or itrunuhities which plaintiffs, asserted 
are, interalia , those contained in the due process and equal protection clauses 
of the Fourteenth: Amendment to the Constitution of the United States. 

Defendants do not deny that they were acting tinder colors of state law, 
but in their Memorandum Brief , filed on or about October 14, 1967, and: on oral 
argument on January 28, 1969, contend the absence of federal district court 
jurisdiction on the grounds that, by stipulation, plaintiffs have dropped their 
claim that the policy here in question was enforced on a racially discriminatory 
basis, and that without allegations arid 7 proof of such racial discrimination, the 
jurisdiction of this Ccnfrt must fail. This contention ignores other allegations 
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contained in plaintiffs' complaint and arguments in- plaintiffs • memorandum in 
support of the Court's jurisdiction, filed^ on or about October 16, 1967, and 
further ignores con^lusio^of 1 *T contai^ i„ .the Memorandum opinion of Judge 
Clayton. Plaintiffs originally alleged racial discrimination in the enforcement 
of the subject policy, and subsequently agreed, by stipulation, to drop said 
allegation. However, racial discrimination was but one of several alternative 
grounds- alleged by plaintiffs, either of which would be sufficient for the proper 
exercise of jurisdiction by the federal district court. 

In their memorandum in support of jurisdiction, plaintiffs argued, 
interalia ; 

'^^compmnt -avers, that defendants' blanket policy (clearly * 
a . Ration, custom, or usage") of denying unwed mothers 
admission to the schools deprives plaintiffs of rights and 
privileges secured by the Fourteenth Amendment to the United 
States Constitution. Inter alia, the policy violates the due 
process clause of the Fourteenth Amendment because it is not 
reasonably related to any valid purpose (VIII), and because 
it is enforced in an arbitrary and capricious manner without 
reasonable standards or fair procedures (VIII) . Inter alia 
the policy violates the equal protection clause because it ' 
creates an invidious classification,, discriminating against 
unwed mothers because of their status and sex (VII) ." 

the District Court, per Judge Clayton, concluded: 

"The claims, of plaintiffs of unconstitutional deprivation of riehts 
secured by the Fourteenth Amendment cannot be classed as immateri al , 
insubstantial^ frivolous. Thus, for present purposes only, this 
court now holds that it does have jurisdiction of the subject matter 
of this suit and of the parties. A host of authorities could be 
cited to support this view, but at this time, no good would result 
therefrom. (Clayton, opinion, p. 10) (emphasis supplied).. 

Jurisdiction has been held proper in actions wholly unrelated; to 

allegations of racial discrimination but nevertheless relying on the equal 

protection and due process clauses. See, e.g. , Baker y. Carr . 369 U.S. 186 (1962) ; 

Haque v. CIO, 307 U.S. 497 (1939); Monroe v. Pace . 365 U.S. 167 (1961); Dixon 

v., Alabama State Board of Education . 294 F.2d 150 (5th Cir.), cert, denied . 

36* U.S. 990 (1961); dicker v. Michigan Liquor Control Commission . 160 F. 2d 96 

(6th Cir> 1947); McCoy v. Providence Journal Co. , 190 F.2d 760 (1st Cir. 19 ), 
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cer£._denied, 342 U.S. 894 (1951). 



the Automatic and Permanent Expulsion of Piaintiff. 

E22V7 S«£ 



It is a constitutional principle of long and consistent tradition that 
-enever ... government., .ody acts so as t0 ^ „ ^ 

suites that the act be consonant „ifh due process ,f BlxM ^ 

294 P.2d 150- (5th Cir.) , *ert. ^ ^ „„. ^ ^ 

The minimum.procedural requirements necessary to satisfy due process 
..Pend upon the tircum.tances and the interest, of the parties Solved. ^ 

*** CQ-Utee -v Hr r rnrh „ :- Mr . 3 i»tice Pr«Kfurt.r. 

in a concurring opinion, stated: 

to be heard in his defense • "C l?,?**^ 

obvious necessity are tolerated." pp. io4-165° 

The interests- of the parties" m the circumstances: surrounding the ex- 
pulsion of these .plaintiffs provide „, basis for an exception to the due process 
re,uiteme„t of notice and fdir hdaring. StoA,^^, 

«* ~° dS * Wrl '"- t - W F ' 2d *' ««« «*• »">• rare exception in ^ 
thecurt. b,ve permitted an exceptidn to the rule ha, been -those cases involving 
alleeed threat^f immediste danger-to the pubUd « to national -security, See. e g- 
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Ludecke v. Watkins , 335 U.S. 160 (19A8) (narrowly upholding the attorney General's 
■summary denial of a - visa to an alien deemed dangerous to national .security) ; and 
see United States ex rel Knauff v. Sh^ hnessy, 338 U.S. 521 (1950). In Dixon v. 
Alabama State Board of Education, supra, . case in which students of a publicly 
supported college successfully challenged their summary expulsion, the respective 
interests of the parties were evaluated by the Court of Appeals for the Fifth 
Circuit. Finding that the State -of Alabama had no interest sufficient to justify 
summary expulsion, the Court said: 

"S 'SL&S'J**^ 1 - 0t Q u lleg * Students ^ere are no considerations 

securitv whi^K" S"^' PUbUc ' ° r of P eril t0 the national 
security, which should prevent the Board from exercising at least 

Joti C rors tal , principl r of f airness by * ±vi »* ^ - iSLt. 

de ense TnltT^ and an opportunity to be heard in their own 

k'' l & exam P les set fa y the Board in failing so to do 
otLU S TiJ S?irits of the spelled students and of 

others familiar with the injustice, and do inestimable harm to their 
education." Dixon , supra, p. 157. 

The opportunity for an education may, in the highly complex and. competitive 
society of America, have come to be recognized as a right; knight v. Stat. Bn.rH of 
Ideation, 200 F. Supp. 174 (M.D. Tenn. 1961); cf. Lamon t v. ^tmaster Genera_I, 
381 U.S. 301 (1965) (right of access to information), rather than a privilege. 
Whatever its precise nature, its vital importance as a private interests been 
securely established for due process purposes. ^ The Fifth Circuit in Dixon has said: 

"It requires no argument to demonstrate that education is vital ' 
and, indeed, basic to civilized society. Without sufficient 
f? uca "°Y he Plaintiffs would not be able to earn an adequate 
livelihood, to enjoy life to the fullest, or to fulfill as com- 
pletely as possible the duties and responsibilities of good 
citizens." p. 157. 6 

What was said in Dixon with respect to the importance of a college education 
must apply with even greater force with respect to the continuation and completion- 
of high school education. 



1/ The district court in Dixon had upheld summary expulsion, inter alia on 
oilSrlsffsao^ 11 ^ ' * "So 00 r«Hutional P right. o^rTpabUc 
■ Sti2 and Itri PP ;' P> 950 • H0WeVer ' the due Process requirement of 
notice and fair hearing need not be predicated on the alleged violation of 

£3£ ^S S ^t"T 7 « (llfJJ: ****** a " d ^t.urant^^ 1 ^ 0 : 0 ^^,.. 
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The Defendant's Rule of Automatically and Permanently Expelling 
Teenage Unwed Mothers: Violates the: Due Process and Equal 
Protection Clauses of the Fourteenth Amendment Because It is 
Inflexible, Unreasonable, Arbitrary and Capricious and has No 
Reasonable Relation to, any Valid Purpose. 

The Fourteenth Amendment requires that a state regulation "shall 
not be unreasonable, arbitrary, or capricious, and that the means selected 
shall have a real and substantial relation to the object sought to be attained.' 
Nebbia v. New York, 291 U.S. 502, 525 (1934); cf. Gulf C. & S.F.R. y. Ellis . 
165 U.S. 150,. 155 (1898); Panama Refinin g Co. v. Ryan . 293 U.S. 388 (1935). 

. reasonableness of a regulation is to be determined upon 
the basis of a careful examination of all the relevant facts in a particular 
casei Nebbia v. New York, supra. In this case the interest of the State 
of Mississippi in regulating the morals of its citizens collides with the 
vital interest of the individual in obtaining education. The crucial 
importance of education has been recognized by the Fifth Circuit in an historic 
decision. Dixon v., Al abafe State Board of Education , supra . Education is all 
the more important to unwed teenage mothers and their children because of the 
almost certain disastrous economic, social and cultural consequences which 
attend illegitimacy. The importance of the individual interests at stake 
requires that the closest scrutiny be given to an infringing state regulation. 

At the outset, it is an undisputed fact that plaintiffs have 
been excluded from school solely because they have given birth to illegitimate 
children. It is thus irrebutably presumed that any girl who gives birth to 
one illegitimate child is irredeemably corrupt and that the presence in 
school of any such girl creates such a threat of corruption of other students 
that permanent "quarantine" is viewed as the oniy solution. The inferential 
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chain underlying the rule is not based on even general supportive evidences 
and is, in fact, at war with a good deal of evidence and law to the contrary. 

the presumption that out-of-wedlock pregnancy is per se proof of bad 
character and immorality has been specifically rejected. Nutt v. Board of 
Education of Goodland . 278 Pac. 1065 (1929). Similarly , the assumption* that 
unwed teenage mothers pose such a disruptive threat that their exclusion from 
school may reasonably be continued after they have given birth Zo their children 
has also; been rejected. Ohio ex rel Adle v.. Chamberlain , 175 N.E.2d 539 
(C.P. 1961) , Alvin Independent School District v. Cooper , 404 S.W.2d 76* (1966) . 

The arbitrariness and capriciousness of the rule is demonstrated by the 
fact that its punitive sanction applies to only one of the offending parties, 
i;e. the teenage mother. The defendants have admitted that no male student . 
has ever been expelled under the rule, and that ho attempt has ever been made 
to ascertain the identity of even one putative teenage father of an 
illegitimate child. Thus male members of the student body are left at large 
with certain knowledge of impunity. In terms of the defendants 1 attempt to 
"quarantine" (R-37,38) offending girls by keeping them away from their 
contemporaries, or vice versa, the efficacy of the rule is extremely 
questionable, since plaintiffs have ample opportunity to associate with their 
contemporaries after school hours during the week and during weekends. More- 
over, defendants have produced no evidence to support the thesis that 
"quarantine" if necessary in some cases need be permanent in all cases. The 
Supreme Court has said that where the interest placed in jeopardy by the State 
regulation is especially vital, the courts will forbid "broad prophylactic 
rules" and requir e "precision of regulation". NAACP v. Button , 371 U.S. 415, 
438 (1963). The breadth of the "abridgement must be viewed in the light of 



less drastic means for achieving the same basic .purpose." Sheltoh v. Tucker. 
364 U.S. 479, 488 (i960); Griswold v. Connecticut . 381 U.S. 479, 485 (1965) ; 
Aptheker v. Secretary -of. State ; 378 U.S. 500 (1964). 

"A governmental purpose to control or prevent activities 
constitutionally subject to state regulation may not be 
achieved by means which sweep unnecessarily broadly and 
thereby invade the area of protected freedoms." NAACP v. 
Alabama, 377 U.S. 288, 307 (1964) ; Schware v. Board- of Bar 
Examiners, 353 U.S. 232, 239 (1957) ; Sheltbn v. Tucker ; 
su£ra ; Aptheker v« Secretary of State s supra . 

Plaintiffs have presented evidence which contradicts the basic 
assumptions on which the rule is founded. This uncontradicted evidence shows 
thait all teenage unwed mothers cannot be judged by one inflexible standard, 
and that careful consideration of such factors as a girl's general reputation, 
academic record, and current attitude and motivation for education provide a 
basis for objective determinations on a case-by-case basis. Plaintiffs* 
evidence further shows that the impact of returning teenage imwed mothers to 
school depends upon the individual girl; and that generally the return of 
such girls has not been followed by disruption and increased illegitimacy. 
In fact* experience has. shown that some of these girls have served as 
constructive examples because of their high motivation for education (Sarrel, 
pp. 36^37) . 

On the other hand, jthe superintendent conceded that not all girls 
who might become mothers of illegitimate children if allowed to return to school 
would exert a disruptive or corruptive influence on their fellow students (R-33) 
He also conceded that, as he is called upon to do in other cases of student 
infraction of school rules (R-29), he could, if allowed, make a judgment 
in each case, on the basis of character and attitude, as to whether an 
unwed teenage mother should be allowed to return to school (R-40) . 
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The fatally defective rigidity of the rule is further illustrated 
by comparing the punitive sanction which its infraction entails with those 
which obtain in other forms of student misconduct. In fact, no other form 
of student misconduct on or off campus gives rise to automatic and permanent 
•expulsion. In all other instances an offending student is interviewed before 
disciplinary action is taken. Usually 1 the student receives a warning, and 
even: .temporary suspension is rarely resorted to. 

Defendants have offered no rational explanation for singling out 
illegitimacy as: a form M misconduct so grave as to require the singularly 
harsh punishment which it entails. Moreover, in light of the countervailing 
importance of education to both .the citizen and the state, no rational 
explanation is possible ; 

* n Thbmas,_v. Housing Authority of City ;of Little -. Rock , 282 F.Supp. 575 
(1967):, a similar rule of a public housing authority was successfully 
challenged. There, mothers of illegitimate children were automatically barred 
from publicly sponsored low-income housing. In Invalidating: the rule on due 
process and equal protection grounds, the Court stated: 

"The prohibition of the present policy is absolute. 
It makes no distinction between the unwed: mother with one 
illegitimate child and the unwed mother with ten such children; 
it does not take into account the circumstances of the 
illegitimate birth or births, the age, knowledge, training 
or experience of the mother, or this possibility or likelihood 
of future illegitimate births. . . . 



"In the Court's eyes the present regulation is drastic beyond 

any reasonable necessity in the context in which it was promulgated." 
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CONCLUSION 

.^i ain ^? § respectfully urge that the Court has juisdiction over 
this cause, and that such- be found and declared. Plaintiffs further urge 
that on the basis of the uncontested evidence in this case they were 
permanently barred from school because of a rule which is unconstitutional in 
two major respects: it provides for automatic expulsion, thus depriving 
plaintiffs of notice and a fair and impartial hearing; further , r it is in 
its substantive operation overbroad, inflexible, capricious and unreasonable. 

Plaintiffs have presented uncontradicted expert evidence which 
casts grave doubts on the validity of the blanket assumptions underlying .the 
rule — that out-of-wedlock pregnancy is conclusive evidence of iiranorai 
character and in all instances justifies permanent quarantine. Plaintiffs, 
have presented uncontested evidence of their generally good character, 
despite the mistake of illegitimacy each has made. Plaintiffs finally urge 
the Court that on the basis of the record in this case they are entitled to 
ah order enjoining defendants from obstructing their immediate readmission to 
school and holding unconstitutional defendants' blanket rule of automatic, 
permanent expulsion. 



Respectfully submitted, 



ERiC 



PAUL BREST 

REUBEN V. ANDERSON 

538 1/2 North Farish Street 
Jackson, Mississippi 39202 

JACK GREENBERG 

JAMES N. FINNEY 

10 Columbus Circle 

New York, New York 10019 



Attorneys for Plaintiffs 
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COPY 

Special Circular No. i6, 1968-1969 

BOARD OF EDUCATION OF THE CITY OF NEW YORK 
OFFICE OF THE SUPERINTENDENT OF SCHOOLS 

■ . September 27, 1969 

TO- SUPERINTENDENTS AND SECONDARY PRINCIPALS 

Ladies and Gentlemen: 

EDUCATION OF PREGNANT STUDENTS 

In recent years the number of pregnant girls of school age has been 
increasing steadily. These students present a unique educational problem 
for which we have been attempting to make provision. 

We have set up a number of centers for continuing their full-time 
education and are developing others. Each, such center operates under the 
leadership of a coordinator of licensed supervisory rank and has the same 
status and recognition as any other school in our system. It is multi- 
disciplined including a regular secondary school curriculum with provision 
for special health and counseling needs. Moreover, in association with 
community and health agencies, a spectrum of other necessary services is 
provided. Such services include medical care as well as welfare, social 
work,, nursing and special counseling as needed. 

Interim evaluation of this program of special centers has supported 
our original projection that they can provide more effective education than 
is available through home or part-time instruction which are also available. 
However, they must be regarded as one resource among a number because of the 
lack of space and because they may hot be the answer to every problem. Our 
responsibility for the education of all school age children includes the 
pregnant teen-ager. 

These girls should be permitted to remain in their regular school program 
as long as their physical and emotional condition permits. An individual 
decision is necessary to determine what is in the ; best interest of each 
student found to be pregnant. The girl's parents and physician should be 
consulted in developing the educational plan to fit her needs. If she is a 
short time away from completing the term's work or from graduation, and, if 
her physician advises that she may attend classes, she should be encouraged 
to continue at her home school. Should this consultation lead to the con- 
clusion that continued attendance at the home school may be detrimental to 
her physical or mental well-being, she should be transferred to one of the 
special centers or other suitable arrangements should be made for continuing 
her education. As in other school matters, the. final decision will rest 
upon the good judgment of the principal of the home school who will consider 
all the factors involved. . 

After delivery, the young mother is expected to attend school. If she 
is returning to an educational center, she should be transferred to a normal 
school situation as soon as possible. The receiving school must grant credit 
for all of the work completed at the special educational center as certified 



by the records forwarded by that school's coordinator. Some of these girls 
will have completed the course requirements for high school graduation. The 
guidance counselor of the special educational center will contact the appro- 
priate guidance counselor of the high school she formerly attended, and send 
her completed record for evaluation. If the requirements for graduation are 
met, the high school of origin will issue the appropriate diploma. 

It is not possible to predict air the problems that may develop in the 
education of these children. We can expect that the principals and guidance 
counselors of high schools will cooperate sympathetically with the coordinators 
and guidance personnel of the special centers in resolving situations that 
may arise in order to encourage and expedite the continued education of these 
children. 

Please accept appreciation for your help in supporting this effort to 
fulfill our obligation to provide maximum education for these young people. 

Sincerely yours, 



SEELIG LESTER 

Deputy Superintendent 



OBDWAT HARORAVES 

CHt ft*tt T.Upp. 1153 (19711 

The request to destroy the remnants of L Injunction e»i47 
whatever files still remain is denied. 

I think Shakespeare, at the time that he 
wrote some of his yarns, may have con- 
templated that this case might come up 
and named two of them, in regard to 
the evidence that has been disclosed here, 
one was #, A Comedy of Errors" and the 
other was "Much Ado About Nothing." 

That is the f indings of the Court, that 
is the decision of the Court. 
• We will stand adjourned, Mr. Marshal; 
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Fay ORDWAY, by her parent 
Ion* Ordway 

v. 

Bobert HARGRAVES, Principal of North 
Middlesex Regional High School et al. 
CIV. A No, 71-S40-C. 

United States District; Court, ' 
D. Massachusetts. 

March li, 1971. 



To obtain preliminary injunction, 
plaintiff must show that denial of in- 
junction will cause certain and irrepara- 
ble: injury to plaintiff and that there is 
reasonable probability that plaintiff will 
ultimately prevail in the litigation. 

2. Injunction C?H7 

Pregnant, unmarried, 7 high school 
senior was entitled to preliminary in- 
junction requiring school officials to 
readmit her on a full-time, regular-class- 
hour, basis, where there Was neither 
showing of danger to her physical or 
mental health resultant from her at- 
tending classes during, regular school 
hours nor valid educational or other rea- 
son to justify requiring her to receive 
educational treatment not equal to that 
given all others -in her class, in action 
brought under Civil Rights Act. 42 
U.S.C.A. § 1983; 28 U.S.C.A, § 1343. 

5. Schools and School Districts Ol4ft 

Right to receive public school educa- 
tion is basic.persohal righ^ or liberty. 

4. Schools and School Districts Cpi70 

Burden of justifying any school: 
rule: or regulation limiting or termi- 
nating right to receive public school 
education is oh school authorities. 



Action under Civil Rights Act 
brought oh behalf of pregnant, un- 
married, senior at high school against 
school- officials who had: informed stu- 
dent that she was to stop attending 
regular classes at high school. The 
plaintiff moved for preliminary in- 
junction. The District Court. Caff rey. 
J., held that plaintiff was entitled to 
preliminary injunction requiring school 
officials to readmit her on a full-time, 
regular-class-hour, basis, where there 
was neither showing of danger to her 
physical or mental healthresultant from 
her attending classes during regular 
school hours nor valid educational or 
other reason to justify requiring her to 
receive educational treatment not equal 
to that given all others in her class. 

Respondents ordered to readmit 
plaintiff until further ordered. 



Stuart R. Abelson. Carolyn R. Peck. 
Center for Law and Education, Cam- 
bridge. Mass.. for plaintiff. 

James E. Shaw. Dunstable. Mass., for 
defendants. 

MEMORANDUM and ORDER 
CAFFREY. District Judge. 

This is a civil action brought on behalf 
of r.n 18-year old pregnant, unmarried. 
5-nior at the North Middlesex Regional 
High School. Towhsend, Massachusetts. 
The respondents are the Principal of the 
High School. Robert Hargraves, the 
seven individual members of the North 
Middlesex Regional High School Com- 
mittee, and the School Committees of 
Pepperell and Townsend. The cause of 
action is alleged to arise under the Civil 
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Rights Act, 42 U.S.C.A. § 1983, and* 
jurisdiction of this court is invoked 
under 28 U.S.C.A. § 1343. The matter 
came before the court for hearing on 
plaintiffs application for preliminary 
injunctive relief in the nature of an 
order requiring respondents- to re-admit 
her to the Regional High School oh a 
full-time, regular-class-hour, basis. 

At the hearing, eight witnesses- testi- 
fied. Oh the basis of the credible evi- 
dence adduced at the hearing, I find 
that the minor plaintiff, Fay Ordway, 
resides at East Pepperell. Massachusetts, 
and is presently enrolled as a senior in 
the North Middlesex Regional High 
School; and that plaintiff informed Mr. 
Hargraves, approximately January 28, 
1971, that she was pregnant and expected 
to give birth to a baby in June 1971. 
There is outstanding a rule of the Re- 
gional: schoohcomniittee. numbered :R 
821, which provides: "Whenever an un- 
married girr enrolled: in North Middle- 
sex Regional-High School shall be known 
to be pregnant, her-membership in the 
school shall be immediately --temmated.''' 
Because of the imminence of certain 
examinations and the fact that school 
vacation wasibeginhing on February 12, 
Mr. Hargraves iriformed plaintiff that 
she was- to stop attending regular 
classes at the high school as of the close 
of school oh February 12. This instruc- 
tion was confirmed in writing by a 
letter from Mr. Hargraves46 plaintiff's 
mother, Mrs. lona Ordway, dated- 
February 22, 1971, in which Mr. Har- 
graves stated that the following condi- 
tions would govern Fay Ordway's 
relations with the school for the re- 
mainder of the school year: 

a) Fay willabsent herself from school 
during regular school hours. 

b) Fay will be allowed to make use of 
all school facilities such as 
library, guidance, administrative, 
teaching, etc., on any school day 
after the normal dismissal time of 
2:16 P.M. 

c) Fay will be allowed to attend all 
school functions such as games, 
dances, plays, etc. 



d) Participation iri senior activities 
such as class trip, reception, etc. 

e) Seek extra help from her teachers 
during after school help sessions 
when needed. 

f) Tutoring at no cost if necessary; 
such tutors to be approved by the 
administration. 

g) Her name will remain on the school 
register for the remainder of the 
1970-71 school year (to terminate 
on graduat ion day- tentatively 
scheduled for June 11, 1971). 

* h) Examinations will be taken 
periodically based upon mutual 
agreement between Fay and the 
respective teacher. 

Thereafter, plaintiff retained counsel, 
a hearing was requested, and was held 
by the school committee on March 3, 
1971. The school committee approved 
the instructions and proposed schedule 
set out In Mr. Kar^aves* letter of 
February 22, and a complaint was i filed 
ih this court on March 8. 

[1] It is welNestablished that in 
order to obtaihra^reliminary injunction, 
the plaintiff must satisfy two require- 
ments, (1) that denial of the injunction 
will cause certain and irreparable in- 
jury to the plaintiff, Celebrity, Inc. v. 
Trina, Inc.. 264 F.2d 956 (1 Cir. 1959), 
and (2.) "that there is a reasonable 
probability that (she) will ultimately 
prevail in the litigation." Cuneo Press 
of N.E., Inc: v. Wetson, 293 F.Supp. 
112 (D.Mass.l968). 

At the hearing, Dr. F. Woodward 
Lewis testified that he is plaintiffs at- 
tending physician and that she is in 
excellent health to attend school. He 
expressed the opinion that the dangers 
in attending school are no worse for her 
than for a hon-pregnant girl student, 
and that she can participate in all ordi- 
nary school activities with the exception 
of violent calisthenics. An affidavit of 
Dr. Charles R. Goyette, plaintiffs at- 
tending obstetrician, was admitted in 
evidence, in which Dr. Goyette cor- 
roborated the opinions of Dr. Lewis and 
added his opinion that "there is no rea- 



• ion that Miss Ordway could net con 
tinuc to attend school until immediately 
before delivery/* 

Dr. Dorothy Jane Worth, a medical 
doctor, employed as Director of Family 
Health Services, Massachusetts Depart- 
ment of Public Health, testified that in 
her opinion exclusion of plaintiff will 
cause plaintiff mental anguish which 
will affect the course of her pregnancy. 
She further testified that policies 
relating to allowing or forbidding 
pregnant girls to attend high school are 
now widely varying within the state 
and throughout the United States; She 
ttatified that both Boston and: New York 
now allow attendance of unmarried 
pregnant students in= their high-schools. 
She further testified that she was not 
aware of any reason why any health 
problems which arose during the day, at 
school could not be handled by the 
registered nurse on duty at the high 
school 

Dr. Mary Jane England, a-medical- 
doctor and psychiatrist attached to the 
staff of St; Elizabeth's Hospital, ex- 
pressed the opinion that young girls in 
P'. a ^iff_ f s position yrho are required to 
absent themselves from school become 
depressed; and that the depression of 
the mother has ah adverse effect oh the 
child, who frequently is born depressed 
and lethargic. She further testified 
from a psychiatric point of view 
it is desirable to keep a person in the 
position of plaintiff in as much contact 
with her friends and .peer group as 
possible, and that they should not be 
treated as having a malady or disease. 

Mrs. ' Janice Montague, holder of a 
Master's degree in social work from 
Simmons Graduate School, testified 
that on the basis of her eleven years 
experience working with Crittenton 
House, she has learned that the con- 
sensus among social workers who 
specialize in. working with pregnant un- 
wed girls is to give to the individual the 
choice of whether to remain in class or 
to have private instruction after regular 
class hours. 



OlDWAT ?. XABOBAVES 



Plaintiff testified that her most 
recent grades were an A, a B-plus, and 
two C-pluses, and that she strongly 
desires to attend school with her class 
during regular school hours. She testi- 
fied, that she has not been subjectedito 
any embarrassment by her classmates, 
nor has she been involved in any dis- 
ruptive incidents of any kind. She 
further testified that she has not been 
aware of any resentment or any other 
change of attitude on the part of the 
other students in the school. This 
opinion of plaintiff as to her continuing 
to enjoy a good relationship with her 
fellow students was corroborated by the 
school librarian, Laura J. Connolly; 

The remaining witness for plaintiff 
was Dr. Norman A. Sprinthajl. Chair- 
man of the Guidance Program. Harvard 
Graduate. School of Education* who 
testified that ih his opinion the type of 
programvspelled out in Mr. Hargravcs' 
letter of February 22, for after-hours 
instruction., was not educationally the 
equal of regular class attendance and 
participation; 

It is clear, from the hearing, that 
no attempt is being made to stigmatize 
or punish plaintiff by the schooLprinci- 
pal or,- for that matter, by the school 
committees. It is equally clear that 
were plaintiff :married,,she would be al- 
lowed to remaihrin class during regular 
school hours despite her pregnancy. 
Mr. Hanrraves made it clear that the 
decision to excludes plaintiff was not his 
persona] decision, but was a decision he 
felt required to make in view of the 
policy of the: school committee which he 
is required to enforce as part of his 
duties as principal. In response to 
questioning, Mr. Hargraves could not 
state any educational purpose to be 
served by excluding plaintiff from 
regular class hours, and he conceded 
that plaintiffs pregnant condition has 
not occasioned any disruptive incident 
nor has it otherwise interfered with 
school activities. Cf. Tinker v. Des 
Moines Independent Community School 
District. 303 ILS. 503, 514, 89 S.Ct. 733. 
740, 21 L.Ed.2d 731 (1969), where the 
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Supreme Gourt limited school officials' 
curtailment of claimed rights of stu- 
dents to situations involving "substantial 
disruption of or material interference 
with school activities." 

Mr. Hargraves did imply, however, his 
opinion is that the policy of the school 
committee might well be keyed to a desire 
on the part of the school committee not 
to appear to condone conduct on the 
part of unmarried students of a nature 
to cause pregnancy. The thrust of his 
testimony seems to be: the regional 
school has both junior and senior high 
school students in its student popula- 
tion: he finds the twelve-to-fourteen 
age group to be still flexible in their 
attitudes; they :might be led. to be- 
lieve that the school authorities are 
condoning premarital relations if they 
were to allow gir^students in plaintiffs 
situation to remain in school; 

It should be hoted that if concerns of 
this nature were a valid ground for the 
school: committee regulation, the con- 
tents of paragraph b), cj arid d) of Mr. 
Margraves' letter of February 22 to 
plaintiffs mother substantially under- 
cut those corisiderations. 

[2] In summary i no danger to peti- 
tioner's physical or mental health re- 
sultant from her attending classes 
during regular school hours has been 
shown: no likelihood that her presence 
will cause any disruption of or inter- 
ference with school activities or pose a 
threat of harm to others has been shown ; 
and no valid educational or other reason 
to justify her segregation and to require 
her to receive a type of educational 
treatment which is not the equal of that 
gi\ to all others in her class has been 
shown. 

[3,4] It would seem beyond argu- 
me: that the right to receive a public 
school education is a basic personal 
right .or liberty. Consequently, the 
burden of justifying any school rule or 
regulation limiting or terminating that 
right is on the school authorities. Cf. 
Richards v. Thurston, 424 F.2d 1281, at 



1286 (1 Cir. 1970), where the 1 court 
ruled : 

"In the absence of an inherent, self- 
evident justification ori the face of 
the rule, we conclude that the burden 
was on the defendant." 
On the record before me, respondents 
have failed to carry this burden. Ac* 
cordingly, it is 

Ordered: 

1. Respondents are to re-admit plain- 
tiff to regular attendance at North 
Middiesex Regional High School until 
further order of this court. 

2. This order wilUbe effectiyezas of 
the opening of ochool, at 8:00 A.M., 
Monday, March 15, 1971. 
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July 19, 1971 



Mr. Fred Lewis 
Attorney at Law 
Mass. Dept. of Education 
182 Trenont St. 

Dear Mr. Lewis: 
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that - even this non-pu v ' r ' de ? " ? rdWay 5 ook th « Position 

regul ar classes and to InlLl' ?« 5 enied her right to attend 
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She proceeded to bring suit Jn t^ ? Protection of the laws. 
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expert 
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exclusion of a pre«nan Mr fr„! ? CVen 8yn) and that the 
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to the fetus. Moreover pi. 8 n ° ther » and potentially damaging 
Professor o? EducItJon it t?f S ' Sprinthall » Associate 

examined the XudluoSaJ prSara2 Iff d Graduat « S ^ool of Education, 
opinion as an expert an 11111^° , * and 8tated ^at in his 
Miss Ordway f ro^JIr^rdinary^ ^^cUsies^f^t ******* 
and not a substitute for atLndino! V« at , nost a supplement to, 
witnesses, testif led that 'mi^ nf-J . regular . Other 

had remained in jS^.SftE'SSh mon^T' " ,Ch ° o1 (she 
caused no substantial disruption Hi 1* ? f P re 8nancy) had 

her within the "h substantial iisruntion" t^ b * 4 »«i»« 
case of Tinker vs n-« i**? % . ption test of the famous 
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curtailment of constituJio^al riehtf Gou " iioited 8ch °ol officials' 
involving "substantial liSJiLf 8 J students to situations 
school activuJes?'' di ««Ption of or material interference with 
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attendance to North Middlesex Regional Len^no*?"* V V* 8 " 1 " 
law to the evidence before U, the co"ur!! Lid* APPlying thC 
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right is on the school authorities. CF. Mchards v. Tnurston, 
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424 F.2d 1281 (1 Cir . 1970), where, at 1286, the 
court ruled "(I)n the absence of an adherent self- 
evident Justification on the face of the rule, we 
conclude that the burden was on the defendant." On 
the record before me respondents have failed to carry 
this burden. 

In considering the applicability of the Ordway opinion 
to other districts in Massachusetts , which still exclude unmarried 
pregnant high school girls from attendance at regular classes, 
several points should be kept in mind. First, the Ordway 
opinion, though technically applying only to the named re- 
spondent school district, draws its legal authority from the 
right to control one's own person, established beyond challenge 
in the First Circuit Court of Appeals case of Richards v. 
Thurston . 424 F. 2d 1281 (1 Cir. 1970) (personal right to control 
one's appearance extends to long-haired males) . Second, the 
court ruled on a record where the respondent school district . 
had attempted to provide an equivalent educational program to 
the excluded girl, and suggests a fortiori that more compre- 
hensive efforts to deny pregnant girls their right to an 
equal educational opportunity;, i.e. total exclusion, would 
fail even more drastically to conform to the requirements of 
the Federal Constitution. It is therefore apparent that those 
school districts which persist in excluding unmarried pregnant 
high school girls from attendence in regular classes have 
subjected themselves to the imminent possibility of further 
lawsuits where the outcome must be a vindication of the right of 
pregnant school girls to attend regular classes <• In addition, 
the outcome of the Ordway case should serve to put school districts 
on notice that continued exclusion of unmarried pregnant high 
school girls violates their constitutional rights, and creates 
a federal action which will likely result in imminent reinstate- 
ment of the girls, with or without payment of damages under 
Section 1983 of the Federal Civil Rights Act. The fact that a 
number of Massachusetts school systems, the largest being Boston 
as of February 1, 1971, haye jadopted new policies towards preg- 
nant high school girls giving them a choice of continued regular 
attendence, special programs, or abstention from school, under- 
scores the arbitrariness of continued exclusion of girls whose 
greatest need and desire is to carry on in their regular 
educational program. 

The question now facing the Massachusetts Board of Education, 
and the Commissioner of Education as its executive official, is 
whether the Board of Education has the authority to adopt a 
statewide regulation embodying the Ordway decision and mandating 
the extension of all Massachusetts school committee policies 
which exclude unmarried pregnant high school girls from regular 
school attendence. Support for such a policy appears* in Chapter 
15, Section 1G, of the Massachusetts General Laws, wherein the 
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purposes of the board are stated as the duty "to support, serve 
and plan general education in the public schools*" Specifically. 
Chapter 15, Section 1G states that "the board shall see to it 
that all school committees comply with all laws relating to the 
operation of the public schools (our emphasis)." In the event 
of non-compliance, the general laws mandate that the commissioner 
of education "shall refer all such cases to the attorney general 
of the commonwealth for appropriate action to obtain such 
compliance." The general laws also authorize the Board of 
Education to withhold state and federal funds from school 
committees which fail to comply with the provisions of law 
relating to the operation of the public schools or any regula- 
tion of said board authorized under Chapter 15, Section 1G. 
The conclusion is inescapable that the legislature has given 
the Board of Education broad authority to see to it that local 
school committees obey the law. In the Ordway case, the 
federal court relied on federal law in establishing the preg- 
nant girl's right to an education, but it is settled consti- 
tutional law that the federal law is the "supreme law of the 
land 1 and applies to the states under the supremacy clause of 
the Constitution, Article 6. Chapter 15, Section 1G of the 
general laws, in confering upon the Board of Education the 
authority to enforce all laws relating to the operation of 
the public schools, thus gives the Board the authority to 
enforce federal laws, as well as state laws. The failure 
of the Board to see to it that local school districts follow 
the Ordway case would amount to a dereliction of its legal duty 
under Chapter 15, Section 1G, and its responsibility to advise 
school committees of the present state of the law. It is there- 
fore our considered legal opinion that the state board of education 
has the authority to adopt regulations requiring school committees 
to retain unmarried pregnant girls in school absent an actual 
showing of substantial disruption within the schools. 

The Harvard Center for Law and Education is, of course, 
aware that the adoption of new regulations would require 
state officials to reform to the requirements of the 
Massachusetts Administrative Procedure Act, General Laws, 
Cahpter 30A. Such regulations, once adopted, would be 
enforceable by the department against offending school districts. 
cf « Lynch vs. Commissioner of Education . 56 N.E. 2d 896 
(Supreme Judicial Court of Massachusetts, Suffolk, 1944); 
The School Committee of New Bedford vs. Commissioner of 
Education ; 208 N.E. 2d 814 (Supreme Court of Massachusetts, 
Bristol, 1965). Given the delay inherent in fully conforming 
to the Massachusetts Administrative Procedure Act, the speed 
with which Massachusetts school committees are voluntarily 
altering their policies along the model of the Boston School 
Committee, and the imminent approach of the 1971-1972 school 
term, it seems entirely appropriate to the Center that the 
Commissioner issue a guideline letter to all local school 
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committees advising them of the Ordway decision, the present 
state of the law, and the sound medical, pyschological , and 
educational reasons why unmarried pregnant girls should be 
given a choice of remaining in school, or, at their own 
choice and option, accepting alternative educational offerings. 
In the event that abuses persist, it would then be time enough 
and altogether appropriate for the State Board to proceed to 
the adoption of new regulations. 

There remains a question of considerable practical importance 
to the responsible school officials of our cities and towns 
that is the question of liability of school officials for 
damages in the, event of injuries to pregnant girls. Miss Ordway 
was, and we recommend that other pregnant school girls be, 
under a doctor's care. Her doctors, in conformity with the 
prevailing medical knowledge in the area, found her to be in 
no danger of injury in attending the public schools. Indeed, 
the dangers of causing a depressed psychological condition in 
the mother by isolating her from friends whose support she 
needs during pregnancy, and the dangers to the fetus of a 
prolonged depressed condition in the mother argue for inclusion 
in regular programs, and should be of equal or greater concern 
to school officials than the remote possibility of injury 
within the schools themselves. Subject to a doctor's super- 
vision of the pregnancy, there seems to be no reason why 
school officials are held for their general student population. 
We recommend therefore, that the liability insurance arrange- 
ments, if any, applied to ordinary students, including those 
who attend school in wheelchairs or with broken limbs, should 
be applied to pregnant girls without the necessity of special 
arrangements. It should also be apparent that the remote 
possibility of injury to pregnant students owing to the 
potential of negligence of school officials cannot excuse 
school officials from extending the full range of constitutional 
rights to pregnant high school students. 

A copy of Judge Caffrey's decision in Ordway v. Ha rgraves 
is enclosed. 



Yours faithfully, 



Stuart R. Abelson 
Staff Attorney 

SRA/baw 
Enc . 
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TO: Chairmen of School Committees 
Superintendents of Schools 

FROM: Neil V. Sullivan 

Commissioner of Education 

RE: The right of pregnant students to remain in school. 

I am enclosing for your information a Federal 
Court decision by Judge Caffrey, United States District 
Judge for the District of Massachusetts "Ordwav v. Hargraves, 
North Middlesex Regional High School". I think it important 
that you bring this information to the attention of your 
school committee. You will, note that the Court ordered 
reinstatement of Miss Ordway despite a school committee policy 
that excluded pregnant unwed students. 

The core of the decision .is to be found on pages 
7 & 8 of the enclosure. The Court states: 

"In summary, no danger to petitioner's physical 
or mental health resultant from her attending 
classes during regular school hours has been 
shown; no likelihood that her presence will 
cause any disruption of or interference with 
school activities or pose a threat of harm to 
others has been shown; and no valid educational 
or other reason to justify her segregation and to 
require her to receive a type of educational 
treatment which is not the equal of that given to 
all others in her class has been shown. 



It would seem beyond argument that the right to 
receive a public school education is a basic 
personal right or liberty. Consequently , the 
burden of justifying any school rule or regulation 
limiting or terminating that right is on the 
school authorities." 



It is conceivable that a different Federal judge could 
reach a different result in a similar suit or uphold a 
school's claim of exclusion on the ground of either demonstrated 
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Chairmen of School Committees 
Superintendent of Schools 
Page 2 



disruption of school activities or valid educational reason. 
However, a school's legal burden in such cases should prove 
difficult to shoulder given the trend in both educational 
practice and judicial precedent. The Ordwav decision reflects 
a widespread and growing concern with the denial of equal 
educational opportunity that results from exclusion in these 
situations. There is also increasing recognition that the long 
run community interest is not served by excluding a student 
from school, diminishing her opportunity for education and 
inflicting possible psychological damage , thus affecting her 
future ability to support and care for herself and her child. 

In all cases involving pregnancy it would certainly seem 
advisable to insure that the student is under the continual 
supervision of a physician and to ask that he make the 
determination that no danger to the student's physical or mental 
health should result from her attending school. This will not 
only protect the student, it should also offer some protection 
to school officials in the event injury does occur. Of course 
concern over any such possible liability should be properly 
coupled with an awareness that improper exclusion might also 
be the basis for a damage suit under General Laws Chapter 76, 
Section 16 or Section 1983 of the Federal Civil Rights Act. 

In conclusion, it Is my belief that all of the schools 
of the Commonwealth should hereafter recognize that students, 
married or not, may not be excluded from school solely because 
of the fact that they are pregnant. Naturally the privacy of 
any student who prefers to remain at home during her pregnancy 
should be respected and partial reimbursement for home or hospital 
instruction under General Law Chapter 71, Section 46A remains 
available . 
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MICHIGAN COMPILED LAWS ANNOTATED, 
Sees. 388.391-94 (Supp. 1971) 



PRBOKANT STUDENTS [NEW] 
Caption Editorially Supplied 

~ P.A.I970, No. 242, Imd. Eft Dte. 30 

■ AN ACT to provide for the education of pregnant student*. 

The People of the State of Michigan enact: 

388391 Expelling or excluding prohibited 

-Secyl; ; A person, who has not completed high school, may not be expelled or ex- 
cluded from a public school because of being pregnant. 
P.A.1070, No. 242,^§ 1, Imd. Eff. Dec. 30, 1070/ 

388.392 Withdrawal from regular school program 

■ Scs. 2. A pregnant person who is under the compulsory schcol age mar withdraw 
from a regular public school program in accordance with rules promulgated by the 
state board of education. 
P.A.1070, No. 242, J 2, Imd. Eff. Dec. 30, 1070. 

3B&393' Alternative educational program 

Sec. o. A local school district may develop and provide an accredited alternative 
educational program for persons who are pregnunt and voluntarily withdraw from 
the regular public school proernra or a localschool district may contract with the 
nearest intermediate school district offering an educational program required by this 
act. 'A local school district shall be reimbursed for these programs in accordance 
with section 12 of Act No. 312 of the Public Acts of 10.">7, as amended, being section 
» .G'J2 of the Compiled Laws of 1048. 
P.A.1070, No. 242, § 3, Imd. Eff. Dec. 80, 1070. 

388394 Rules 

Nts\ 4. The state hoard of education shall promulgate rules to Implement this 
act in accordance with and subject to Act No. :J06 of the Public Acts of 1069, as 
amende*!. l>cing sections 24.201 to 24.31o of the Compiled Laws of 194& 
P.A.1070, No. 1142, § 4, Imd. Eff. Dec. 30, 1070. 



V. THE POLICE AND- THE SCHOOLS 



UNITED STATES DISTRICT COURT: W 1/006 
SOUTHERN DISTRICT OF NEW YORK 
x 

CARLOS OVERTON, 

Petitioner, 

vs. 

RAYMOND C. RIGGER, DIRECTOR 
OF THE DEPARTMENT OF PROBATION 
OF THE COUNTY OF WESTCHESTER, 

Respondent. 

_ X 

MEMORANDUM OF LAW 
IK SUPPORT OF PETITION FOR iL\BE*S CORPUS 

STATEMENT OF FACTS 

On December 21, 1964, police officers came to Mount 
Vernon High School with a search warrant purporting to 
authorize them to search, among other places, Petitioner's 
school locker. The police showed the warrant to Dr. Adolph 
Panitz, the Vice-Principal, and asked him to accompany them 
and Petitioner to the latter 1 s locker, where the Vice- 
Principal opened the locker at police request. The locker 
contained a coat, identified by Petitioner, in response to 
a police question, as his own. One of the policemen removed 
the coat from the locker, searched its pockets, and dis- 
covered four marijuana cigarettes. 



A Motion to Suppress Evidence was made in the Court 
of Special Sessions and denied, despite the vacating of the 
search warrant. Petitioner then pled guilty to an informa- 
tion charging him as a youthful offender, in order to test 
the lower court 1 s ruling on his motion to suppress. Ho was 
sentenced to indeterminate probation for up to five years 
at the discretion of the court. 

The Appellate Term, Second Department, reversed, and 
dismissed the charge, but was itself reversed by a divided 
New York Court of Appeals. After remand to the Appellate 
Term for consideration of other matters not decided prior 
to appeal, Petitioner's conviction was affirmed. Petitioner 1 
writ of certiorari to the U. S. Supreme Court followed. 
That Court vacated the judgment of the appellate Term and 
remanded for further consideration in light of Bumper v. 
North Carolina , 391 U.S. 543 (1968). A divided New York 
Court of Appeals reaffirmed its initial decision on remand. 
Petitioner continues to servo his sentence on probation. 

argument ^ 

petitioner's conviction violated the 
fourth Amendment, as incorporated into 
the fourteenth, in that it was based 
on evidence illegally obtained through 

AN UNREASONABLE SEARCH AND SEIZURE, PUR- 
SUANT TO A DEFECTIVE SEARCH WARRANT. 

Before the Now York Court of Appeals the State con- 



ceded that "the search warrant was properly vacated ...[.and! 
also acknowledged that a search of the locker by the police 
alone would be invalid without a warrant." Brief for Appel- 
lant in the Court of Appeals, p.4. Yet the Court of Appeals 
adhered to its ruling that the search was valid based on 
the Vice-Principal's third party consent. This holding that 
one may be presumed independently to consent to a search 
after being presented with a warrant by police officers 
seriously undermined the Fourth .uaendment requirement that 
warrants bo valid and is in plain conflict with the Supreme 
Court's decision to remand for further consideration in 
light of Bumper .v. North Carolina . 391 U.S. 543 (1968). 

It is undisputed that the police officers relied on 
the search warrant. Officer Pappas testified that Petitioner 
"was searched with the search warrant which gave us permis- 
sion to search that locker" (R.123?. The Vice-Principal 
shared their opinion and agreed that ho was "hor jring the 
search warrant" when he led Petitioner and the police to 
the lockers and opened Petitioner's locker, as well as when 
he first took the police to Petitioner (R.58, 75, 78). At 
the time of the search, then, all parties believed it was 



* "R" refers to the record 
in the state proceedings. 
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compelled and authorized by the warrant. 

The State's contention that the Vicc-Frincipal acted 
in spite of the warrant must be viewed in light of the 
Supreme Court's rulings regarding knowing and informed wai- 
ver. Where constitutional rights are involved, the Court 
has stressed that waiver must "truly be the product of . . . 
free choice," a choice which is made "knowingly and com- 
petently." Miranda v. Jlrizona , 384 U.S. 436, 458, 465 
(1966). Merc precisely, "a waiver is ordinarily an inten- 
tional relinquishment or abandonment of a known right or 
privilege." Johnson v . Zerbst t 304 U.S. 458, 464 (1938)., 
Sec iuaos v. United States . 255 U.S. 313 (1921); Johnson v . 
United States , 333 U.S. 10 (1948); Gat lin v . United States t 
326 F. 2d 666 (D.C. Cir., 1963); Waldron v. United States , 
219 F.2d 37 (D.C. Cir., 1955). Where it is "petitioner's 
constitutional right which was at stake ... and not the 
[Vice-Principal's]", the Court has viewed consent with 
special strictness. Stoner v. California , 376 U.S. 483, 
489 (1964). 

In Bumper v. North Carolina , supra , the Supreme 
Court settled the precise question at issue here. Defendant's 
grandmother admitted police to her homo after they informed 



her that they had a search warrant. There was testimony 
that she willingly let the police in, but the Court 
announced the rule that when " 9 consent 9 has been given 

only after the official conducting the search has asscr- 

> 

ted that he possesses a warrant (] w elhold that there can 
be no consent under such circumstances/ 1 391 U.S. at 548. 
The Court's rationale for the rule is distinctly appli- 
cable here: 

"When a prosecutor seeks to rely upon consent 
to justify the lawfulness of a search, he has 
$hc burden of proving that the consent was, in 
fact, freely and voluntarily given. This bur- 
den cannot be discharged by showing no more 
than acquiescence to a claim of lawful author- 
ity. A search conducted in reliance upon a war- 
rant cannot later be justified on the basis of 
consent if it turns out that the warrant was 
invalid. The result can be no different when 
it turns out that the State does not even attempt 
to rely upon the validity of the warrant, or 
fails to show that there was, in fact, any war- 
rant at all. 

"When a law enforcement officer claims autho- 
rity to search a home under a warrant, he 
announces in effect that the occupant has no 
right to resist the search. The situation is 
instinct with coercion - albeit colorably law- 
ful coercion. Where there is coercion there 
cannot be consent." 391 U.S. at 548-549. 



The Bumper rationale should be applied to this case, 
as the Supreme Court recognized when it vacated and remanded 
the case for further consideration in light of Bumper . The 
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New York Court of Appeals, on remand, however, reaffirmed 
its original decision on the theory that its initial deter- 
mination was "proper when rendered and is unaltered by 
the spirit, if not the language of Bumper v. North Carolina . 

su P ra *" People v. Overton . 24 N.Y.2d 522, , 249 N.E.2d 

366, 367, 301 N.Y.S.2d 479, 481 (1969), Appendix, infra , p.3. 
The court rejected the Supreme Court 1 s position on the theory 
that the Vice-Principal had a "right" to search Petitioner's 
locker. According to the Court of Appeals, this "right" 
became a "duty" when suspicion arose. This hypothesis was 
offered to eliminate the element of actual coercion on which 
the Court of Appeals believed the opinion in Bumper rested. 

But the distinction drawn between Bumper and Overton 
is clearly without merit. The fact that the Yice-Principal 
might conceivably have opened the locker on his own on 
suspicion had there been no warrant for a police search 
does not affect the coercive impact exerted on the Vice- 
Principal by the search warrant actually presented to him. 
Justice Bergan pointed out in dissent that: 

"Mrs. Leath gave her consent to the search 
of her own house in Bumper, as the Supreme 
Court of North Carolina found (State v. Bumper, 
270 N.C. 521) but this was not permitted to 
cover in the coercive effect of a bad search 
warrant which played a part in the resulting 
* consent • . 

"Even if, on our own independent evaluation 
of Bumper, we might think it quite distin- 
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guishablo from tho present problen, there 
can be no doubt that the Supreme Court saw 
an analogy between the cases ... We are 
bound to respect this remand." Appendix 
infra , p. 5. * 

Furthermore, even if the school has an obligation to 
enforce its own regulations, based on groundless suspicion, 
it has an equally important duty to protect its students 
from unreasonable searches. To assume that consent would 
have been granted in this case is to ignore the fact that 
the school can refuse to allow a search where, for example, 
police demand to search without a warrant. If the retro- 
spective consent approved by the court below is allowable 
because there is a duty to consent even to an unreasonable 
search, then school officials are to be denied any discre- 
tion in protecting the rights and privacy of students 
under their supervision. 

Moreover, a finding of valid consent in this case 
would weaken the force of the warrant as a dependable 
instrument which can be relied upon to relieve a citizen 
of personal responsibility for a search, a search war- 
rant is intended to be obeyed, and the Vice-Principal quite 
properly aided the police in their search. But what should 
he have done had he understood that his aid and acquiescence 



would later be interpreted as a free and independent con- 
sent to search? He might well not have cooperated , fearing 
possible censure or even a civil action for infringing the 
student's privacy. Under such circumstances, his lack of 
cooperation would have been prudent. For the warrant might 
be vacated and the search ruled improper, though he indepen- 
dently consented to it. A school principal responsible for 
the protection of his st dents cannot be deemed privileged 
to accede to every request a policeman makes. The function 
of the warrant is to make precise the legal boundaries of a 
search. To permit the Vice-Principal v s cooperation to re- 
place informed consent, therefore, undercuts the power and 
function of the search warrant and unjustifiably extends 
the force and meaning of consent. Bumper should be reaffirmed 
here to protect both the viability of the warrant as a reli- 
able authorization to search and the rights of an individual 
against consent given after presentation of a warrant - a 
"situation instinct with coercion." Bumper v. North Carolina , 
supra , at 549. 



PETITIONER'S CONVICTION WAS INCONSISTENT 
WITH THE FOURTH AMENDMENT IN THAT THE 
SCHOOL VICE-PRINCIPAL LACKED LAWFUL 
AUTHORITY AS A THIRD PARTY TO CONSENT 
TO AN UNWARRANTED SEARCH BY POLICE OFFICERS 
IN QUEST OF EVIDENCE TO SUPPORT CRIMINAL 
CHARGES, WHERE SAID SEARCH WAS NOT DIRECTED 
AGAINST THE PERSON NOR EFFECTS OF THE VICE- 
PRINCIPAL, BUT TO THE LOCKER ASSIGNED TO 
PETITIONER FOR HIS EXCLUSIVE USE, AND TO 
PETITIONER'S COAT, WHICH WAS NOT REMOTELY 
WITHIN THE PURPORTED AUTHORITY OF THE 
VICE-PRINCIPAL. 



Closely related to the issue of the Vice-Principal's 
contested consent to the search is the substantial question 
whether a public high school official could consent in any 
event to unwarranted police searches of student lockers and 
apparel. It is the student's privacy and liberty which are 
endangered, not that of the school official, and in this case 
the search did not arise out of any ordinary school inspec- 
tions or searches directly related to school activities. 



That the locker was a private place is clear from 
the record. Each student paid a fee for the exclusive use 
of his locker during the school year, and the lockers could 
be locked, as Petitioner's was (R. 77). A direct police 
search of the locker without a valid consent or warrant 
would have been illegal, as Respondent conceded in its 
brief in the court below. 



In any event, "the Fourth Amendment protects people, 
not places, ### [v/1hat[ a person] seeks to preserve as pri- 
vate, even in an area accessible to the public, may be con- 
stitutionally protected, *** Wherever a man may be, he is 
entitled to know that he will remain free from unreasonable 
searches and seizures/' Katz v. United States , 389 U.S. 
347, 351 (1967) . Katz , of course, involved the wiretapping 
of a telephone booth without judicial authorization. Cer- 
tainly, Petitioner's expectation of a reasonable degree of 
privacy in his locker and personal jacket is even more jus- 
tifiable than that of a man in a glass booth. For other 
recent decisions which emphasize the "basic purpose of [the 
Fourth Amendment ], , , to safeguard the privacy and security 
of individuals Camara v. Municipal Court , 387 U,S, 523, 

528 (1967) (administrative housing inspection), see Mancusi 
v» De Forte , 392 U,S, 364, 368 (1968); Berger v. New York , 388 
U.S. 41, 53 (1967); Warden, Maryland Penitentiary v. Hay den , 
387 U.S. 294, 304-05 (1967). 

The federal courts, state courts, and the Supreme 
Court have ber?n sensitive guardians of the citizen* s privacy 
under the Fourth Amendment not only in direct search cases, 
but also when a third party purported to have authority to 
consent to the search and seizure of another person's 
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belongings. Even where, in administrative cases, authority 
to search was claimed by a state official who was not with 
the police, courts have not allowed the official invasion 
of privacy which the Fourth iunendment was designed to pre- 
vent. 

One particular line of Supreme Court decisions most 
closely relevant concerns efforts by hotel keepers to con- 
sent tc the search of a guest's room. Stoner v. California . 
376. U.S. 473 (1964), for example, held that a night clerk 
had no authority to permit a police search of a room, even 
though there was " 'implied or express permission' to 
[ certain persons ] . . . to enter his room • in performance 
of their duties.' " Id. at 489. While the clerk had a 
right to enter, this right was for certain purposes rela- 
ted to his duties only and was not freely transferable to 
the police at the "unfettered discretion" of the night 
clerk. Id. at 490. Similarly, while a school Vice- 
Principal might claim some degree of authority to inspect 
lockers periodically for health reasons, or in case of 
school emergency, this should not imply that he may 
probe about at will. Yet that is the meaning of the hold- 
ing by the Nev York Court of Appeals. 
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Stoner is but one of a number of cases which refuse 
to permit the drastic invasions of privacy implicit in allow- 
ing consent by a disinterested third party. Justice Stewart 
recognized this danger in his opinion for the Court in Stoner 
when he wrote: 

"[It] was the petitioner's constitutional right 
which was at stake here, and not the night clerk's 
nor the hotel's. It was a right, therefore, which 
otly the petitioner could waive by work or deed, 
either directly or through an agent. *** 

"No less than a tenant of a house , or the occu- 
pant of a room in a boarding house, McDonald v. 
United States, [335 U.S. 451], a guest in a hotel 
room is entitled to constitutional protection 
against unreasonable searches and seizures." 376 
U.S. at 489, 490. 

See also Louden v. Utah , 379 U.S. 1 (1964) (per curiam) 

(hotel keeper may not consent to search a guest's room); 

Chapman v. United States . 365 U.S. 610 (1960) (Landlord 

may not consent to search of tenant's premises); United 

States v. Jeffers , 342 U.S. .48 (1951); Lustig v. United 

States , 338 U.S. 74.(1949). Only in a particularly rare 

instance, as when two individuals shared a single duffel 

bag, has the Supreme Court allowed a third party consent, 

and that decision was based solely on "plain view" and 

"mere evidence" cases. See Frazier v. Cupp , 394 U.S. 731 

(1969). Certainly the Vice-Principal in the instant case 

was in no realistic sense a joint occupant with joint use 



and interest in the locker. His authority to retain a mas- 
ter key was like that of the innkeeper, jail guard, or land- 
lord. It v/as based upon uneven bargaining power and the 
strength of authority, not joint interest and use, and 
hardly congenial agreement. 

Decisions by the federal courts of appeal and district 
courts point in the same direction. Holzhey v. United States , 
223 F.2d 823 (5th Cir. 1955), held that a married couple had 
no authority to consent to a search of their own garage for 
evidence against the husband 1 s mother-in-law who temporarily 
resided there. Clearly a homeowner has a greater interest in 
clearing stolen property from his own garage than a Vice- 
Principal has in exploring through the lockers of those stu- 
dents who have to leave books and jackets in a locker during 
the day. Yet this interest is not of constitutional dimen- 
sion. It cannot override the crucial protection afforded 
all citizens from invasions of their privacy. The Fourth 
Amendment interposes "a magistrate between the citizen and 
the police ... so that an objective mind might weigh the 
need to invade that privacy in order to enforce the law." 

Chimel v. California, 395 U.S. 752, (1969). « high 

school Vice-Principal is no more a judicial officer or 
magistrate than is a son-in-law. He is more like the District 
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Attorney who issued the subpoena struck down in Mancusi v . 
DeForte . 392 U.S. 364, 371 (1968). 



Similarly, in United States v. Blok , 188 F.2d 1019 

(D.C. Cir. 1951), consent by a government supervisor to search 

an employee's desk, over which the supervisor clearly had some 

authority but which was assigned exclusively to the employee, 

was held not binding on the employee: 

"Vfe think appellee's exclusive right to use 
the desk assigned to her made the search of 
it unreasonable. No doubt a search of it 
without her consent would have been reason- 
able if made by some people in some circum- 
stances. Her official superiors might rea- 
sonably have searched the desk for official 
property needed for official use . But . . . 
the search that was made .... was precisely 
the kind of search by policemen for evidence 
of crime against which the constitutional 
prohibition was directed. 188 F.2d at 1021." 

Again, Blok was a case in which the third party had a greater 
interest, for an employee often stands in the shoes of his 
employer, doing delegated work for the employer using the lat- 
ter 's equipment. Yet this interest was held insufficient to 
stretch beyond the "civil" incidents of employment. It could 
not justify a short-circuit of the essential warrant require- 
ment . 



The central principles behind the constitutional 
limitations on third party consent were succinctly put in 
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another recent locker case, United States v. Small . 297 
F. Supp. 582 (D. Mass. 1969). There Judge Murray invalida- 
ted the warrantless search of a subway station locker, al- 
though locker company officials cooperated with law enforce- 
ment authorities by changing the lock to enable identifica- 
tion of its user. In granting the motion to suppress, Judge 
Murray pointed out that "the contents of the locker were 
not 'knowingly expose [d] to the public.' Katz v. United 
States, 389 U.S. 347, 351 (1967), [ and that] [t] he locker 
itself may be viewed as 'an area where, like a home *** and 
unlike a field *** a person has a constitutionally protected 
reasonable expectation of privacy ***.♦ 389 U.S. at 360." 
297 F. Supp. it 584. He stated: 

"It has been repeatedly held that a person who 

confers a right to inspect or enter an area, 

without conferring an equal or similar right to 

the use or enjoyment of that area, does not 

authorize the other to consent in his behalf 

to a search by law enforcement authorities." 

297 F. Supp. at 586. [Citing Stoher and Chapman . ] 

See also Niro v. United States , 388 F.2d 535 (1st Cir. 1968) 
(landlord's caretaker may not authorize search of tenant's 
part of building); Reeves v. Warden, Maryland Penitentiary , 
346 F.2d 915 (4th Cir. 1965) (mother, who lived with defendant 
in relative's home, may not consent to search of defendant's 
room); Klee v. United States , 53 F.2d 58 (9th Cir. 1931) (ten- 
ant at sufference may object to search with consent of land- 
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lord); State v. Matias , 451 P. 2d 257 (Hawaii 1969) (over- 
night guest may object to search authorized by tenant); 
People v. Overall , 151 N.V/.2d 225 (Mich. App. 1967) (rela- 
tive-lessee may not consent to search of parolee's room); 
Tompkins v. Superior Court , 59 Cal. 2d 65, 378 P. 2d 113, 
27 Cal Rptr. 889 (1963) (joint occupant may not consent). 

There are further barriers as well to a ruling that 
the Vice-Principal could consent to a police search, for 
the Fourth Amendment is by no means limited to the crimi- 
nal law setting. Nor is it at all clear that the Vice- 
Principal could have justified his search as incident toi 
enforcing "civil" or "administrative " disciplinary regula- 
tions. 

Standards for administrative searches by municipal 
building inspectors have recently been raised virtually 
as high as standards for criminal searches. Camarav. 
Municipal Court , 387 U.S. 523 (1967); See v. City of 
Seattle , 387 U.S. 541 (1967); James v. Goldberg , 69 
Civ. 2448 (S.D.N.Y. Aug. 18, 1969) (administrative 
warrant required for welfare searches); New York State 
Liquor Authority v. Finn's Liquor Shop , 24 N.Y.2d 647, 
249 N.E.2d 440, 301 N.Y.S.2d 584 (1969), petition for 
cert, filed , 38 U.S.L.ff. 3055 (U.S. July 23, 1969) 
(No. 372) (exclusionary rule applicable to administra- 



327 

tive disciplinary hearings against liquor licensees). 
It would be anomalous to permit in this case a lowering 
of standards for a criminal search because a right to 
conduct an administrative search may exist. Indeed, 
this Court made plain in Abel v. United States , 362 U.S. 
217, 226 (1960) that H [t]he deliberate use by the Govern- 
ment of an administrative warrant for the purpose of 
gathering, evidence in a criminal case must meet stern 
resistance by the courts. " A housing inspector may not 
by virtue of his power to enter a building admit a police- 
man searching for evidence of crime. The search at issue 
here was not a mere search for school purposes but a search 
by the police for evidence of crime for which a warrant 
had been issued. 

Granting arguendo that school officials have super- 
visory power which may extend to inspection of lockers 
for certain purposes, what is at stake here is the dis- 
tinction between inspection of the locker by school offi- 
cials for school purposes and a criminal search by police. 
Even if school officials may look for violations of school 
rules or unsanitary conditions, it may not transfer that 
right to police searching for evidence of crime. See 



Knowles, Crime Investigation in the Schools : Its Con- 
stitutional Dimensions , 4J. Fam. Law 151 (1964). Com- 
pare Moore v. Student Affairs Committee , 284 F.Supp 725 
(M. D. Ala., 1968) (searches by school officials per- 
missible if "reasonable" when noncriminal proceeding will 
result); cf. Madera v. Board of Education , 386 F.2d 778 
(2d Cir. 1967), cert, denied , 390 U.S. 1028 (1968) (stan- 
dard for due process in school hearing depends on serious- 
ness of consequences resulting from hearing) . 

The power of the Vice-Principal to consent to the 
search is even more clearly lacking here because the search 
was not confined to an inspection of the locker but inclu- 
ded a search of Petitioner's coat. Even under its autho- 
rity to control school premises, school authorities can- 
not be permitted at will to allow the search of the per- 
son or personal effects of its students. Courts have dis- 
tinguished between the power to consent to the search of 
a room and the power to consent to the search of the per- 
sonal effects within the room. Reeves v. Warden, supra; 
People v. Egan , 250 Cal. App. 2d 351, 58 Cal Rptr. 290 
(Dist. Ct. App. 1966); State v. Evans , 45 Hawaii 622 
(1962); cf. Maxwell v. Stephens , 348 F. 2d 325 (8th 
Cir. 1965) (dissenting opinion). If Petitioner had been 



wearing his coat it would clearly have been protected 
from a search without a warrant in these circumstances. 
Though he had to take his winter coat off inside the 
school, Petitioner kept it as private as he could by 
putting it in his locker. This Court should not 
accept the lower court 1 s rule that a student in school 
cannot keep his private belongings private, especially 
when, as here, no overriding school purpose has been 
shown as to the coat. Particularly where criminal 
charges may result, the school should not be held to 
have the same power over the personal effects of its 
students as it does over school premises. 

The decision reaffirmed by the New York court 
rested largely on the broad supervisory power of the 
school. But the teaching of In re Gault , 387 U.S. 1, 
13 (1967), that "neither the Fourteenth Amendment nor 
the Bill of Rights is for adults alone, 11 indicates the 
limits of this power. If the guarantee against unrea- 
sonable searches and seizures "marks the right of pri- 
vacy as one of the unique values of our civilization," 
McDonald v. United States , 335 U.S. 451, 453 (1948) 
it is unthinkable that minors while attending school 
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could forfeit these rights and thereby suffer criminal 
penalties. One does not waive' his rights to due process 
by going to school. Dixon v. Alabama State Board of 
Education , 294 P. 2d 150 (5th Cir.), cert, denied , 368 
U.S. 930 (1961); V/asson v. Trowbridge , 382 P. 2d 807 
(2d Cir. 1967); Knight v. State Board of Education , 200 
F. Supp. 174 (M. D. Tenri. 1961). While Petitioner was 
subject to supervision by the school, he retained his 
rights against outside authorities which the school 
could not waive for him or force him to waive. 

If the school is to perform its educational func- 
tion properly, it must be given authority over what goes 
on in the classroom. But where a school official attempts 
'- to delegate his authority to the police, the school's broad 
discretion in teaching matters should not obscure the fact 
that what, are at stake are individual rights against a 
search for evidence of crime. Indeed, it was in sustain- 
ing a trespass action against a teacher who had searched 
a school pupil that a Judge in an earlier time remarked: 

"A child in the public schools of the 
state is entitled to as much protection 
as a bootlegger 

Phillips v. Johns t 12 Tenn. App. 354 (Ct. App. 1930). 

Finally 9 the extensive scholarly commentary on search 



and seizure in the context of secondary or higher educa- 
tion has been of one voice in arguing at length that the 
student as citizen should have Fourth Amendment protec- 
tions under a reasonable interpretation of existing law. 
For the major pieces which expand upon this point, see 
Van Alstyne, The Student as University Resident . 45 Denver 
L.J. 582, 588-89 & n.14 (1968); Johnson, The Constitutional 
Rights of College Students . 42 Texas L. Rev. 344, 353-56 
(1964); Note, Public Universities and Due Process of Law; 
Students' Protection /gainst Unreasonable Search and Seizure . 
17 Kan. L. Rev. 512 (1969); Note, College Searches and 
Seizures; Privacy and Due Process Problems on Campus . 3 
Georgia L. Rev. 426 (1969); Comment, 9 Santa Clara Lawyer 
143 (1968). 

PETITIONER'S CONVICTION AS REAFFIRMED 
BY THE NEW YORK COURT OF APPEALS ON 
REMAND, WAS CLEARLY INCONSISTENT WITH 
BUMPER v. NORTH CAROLINA . 391 U.S. 543 
U968) , WHICH OTl'LUD THE POINT AT ISSUE 
ON FACTS CLOSELY ANALOGOUS TO THOSE IN- 
VOLVED IN THE PRESENT CONTROVERSY 

It is well established that rulings of the United 
States Supreme Court on the meaning of the Federal Consti- 
tution bind state courts in subsequent cases, most particu- 
larly in subsequent litigation of the same case. Sims v. 
State of Georgia, 385 U.S. 538, conformed to 153 S.E.2d 




567, 223 Ga 126 (1967). The Supreme Court ruled on 
the precise question at issue here in Bumper v. North 
Carolina, supra , and so recognized when it vacated the 
judgment of the New York Supreme Court, Appellate Term, 
and remanded the case for further consideration in light 
of Bumper . The decision of the New York Court of Appeals 
that its initial ruling was in accord with Bumper can not 
be allowed to stand. 

Bumper is quite explicitly founded on the legal 
coercion present in any situation when an apparently 
valid search warrant has been presented, and not on the 
presence or absence either of physical coercion, or of 
the independent authority to grant consent. The Supreme 
Court, in Keeping with its normal deference to the states, 
remanded th+ case to the New York Court of Appeals so that 
it might renter the final judgment in the case rather than 
be summarily overruled by the highest court. But in light 
of the reasoning in Bumper , *the plain meaning of the order 
remanding this case for reconsideration in light of Bumper 
was that Petitioner's conviction should be vacated. As 
Judp,e Bfcrgan pointed out, the New York Court of Appeals 
is bound to respect the remand, and its reconsideration 




To uphold Petitioner's conviction, a Court would 
have to rule that the right to attend public high school 
can be generally conditioned upon waiving the privilege 
against compulsory self-incrimination with regard to 
searches of a student's person, effects (jacket in this 
case), and locker. When the student has to allow a 
search of his locker for incriminating evidence, he is 
forced to incriminate himself in a very direct way. The 
power to retain a key differs only in form from the power 
to force the student to open the locker himself, remove 
the contents, empty the pockets, open all containers, 
and explain what the items are. This compulsion is even 
greater than that in Spevack and its progeny. Beyond 
doubt, it is "the imposition of [a] sanction which makes 
assertion of the Fifth Amendment privilege 'costly.' " 
Spevack , supra , at 515. 

To paraphrase Spevack , "[students 1 are not excepted 
from the words ..." of .the Fifth Amendment ♦ "[Students] 
also enjoy .first-call citizenship." Id* at 516. Indeed, 
I n re Gault , 387 U.S. 1 (1967), expressly rejected the in 
loco parentis notions from which the Vice-Principal forced 
his authority and master key upon Fetitioner Overton. Not- 



ing tHat "neither the Fourteenth amendment nor the Bill 
of Rights is for adults alone," 387 U.S. at 13, the Gault 
Court squarely applied the full force of the Fifth Amend- 
ment privilege to "civil" juvenile proceedings. Id. at 42- 
57. It should apply here to curtail the asserted authority 
of the Vice-Principal to force a school student to waive 
police access to his locker when a school official seeks 
to open it in search of incriminating evidence. For fur- 
ther authorit7 in the Spevack line, see also Uniformed 
Sanitation Men Ass'n v. Commissioner of Sanitation , 392 
U.S. 280 {: ?38) ; Gardner v. Br ode rick , 392 U.S. 273 (1968); 
McCarthy v. Arndstein , 266 U.S. 34 (1924) (per Brandeis, J.). 

PETITIONER'S STATUS OF BEING ON 
PROBATION FOR A PERIOD OF FIVE YEARS 
CONSTITUTES BEING "IN CUSTODY" WITHIN 
THE MEANING OF THE FEDERAL HABEAS 
STATUTE 

Petitioner is presently in the custody of Raymond 
C. Rieger,' Director of the Department of Probation, West- 
chester, New York. His probation, which may be revoked at 
the discretion of the State court, has a potential duration 
of five years, and leaves open the possibility of confine- 
ment by the State if revoked. Under the rules of probation 
his liberty is restricted to a far greater degree than that 
of an ordinary citizen. The case is accordingly appropriate 
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for disposition by the Great Writ. See Jones v. Cunningham , 
371 U.S. 236, iS8-44 (1963) (parolee "in custody"); United 
States ex rel. Xnauff v. Shaughnessy , 338 U.S. 537 (1950) 
(excluded alien "in custody" although not in country); Walker 
v. North Carolina . 372 F.2d 129 (4th Cir. 1967) (per curiam), 
aff'g 262 F. Supp. 102 (W.D.N.C. 1966) (suspended sentence "in 
custody"); Foster v. Gilbert , 264 F. Supp. 209 (S.D. Fla. 1967) 
(custody of defendant's personal attorney nonetheless "in 
custody"); Rex v. Delaval , 3 Burr. 1434, 97 Eng. Rep. 913 
(KJ5. 1763) (indentured 18 year old giri entitled to writ 
where assigned by master to another man "for bad purposes"); 
Rex v. Clarkson , 1 Str. 444, 93 Eng. Rep. 625 (K.B. 1722) 
(writ available to woman being kept by guardians away from 
her husband). Compare Carafas v. LaVallee , 391 U.S. 234 
(1968); Peyton v. Rowe , 391 U.S. 54 (1968). 

For the reasons outlined in the Verified Petition 
and supporting Memorandum of Law, Petitioner respectfully 

urges this Court to issue the writ. 

RESPECTFULLY SUBMITTED; 

DAVID C. GILBERG 
MICHAEL H. GILBERG 
22 WEST FIRST STREET 
MOUNT VERNON, N. Y. 10550 
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I HELVIN L. WULF 

; ELEANOR HOLMES NORTON 

1 156 FIFTH AVENUE 
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WHAT CONSTITUTES YOUR RIGHT TO PRIVACY ON CAMPUS T 

Roy Lucas * 



I. INTRODUCTION 

A. The Problem of Student Privacy 

1* Dormitories and Other Dwellings 

2. Lockers , Desks » and Enclosures 

3. Student Records 

4. Reputation and Right to be Let Alone 

B. Resolving the Problems to Enhance Privacy 

1* Negotiation Petition, Confrontation 
2. Adoption of New Codes Protecting Privacy 
3* Use of Affirmative and Defensive Lawsuits to 
Assert the Various Rights of Privacy 



II. THE LAW AND THEORY OF STUDENT PRIVACY 

A. Search of the Student, His Dwelling, or his 
Person and Effects for the Purpose of Seising 
Evidence to Justify Disciplinary Action 



Director - General Counsel, James Madison Constitutional 
Law Institute, 26 V. 9th St., New York, N.Y. 10011, 
(212) 475-0590. Editor-in-Chief, COLLEGE LAW PULLETIN, 
published by U.S.N.S.A., 2115 "S" St., N.W., Washington, 
D.C. 20008. 



Rights of the Citizen in Criminal end Administrative 
Situations to Demand a Search Warrant From the 
Inspecting Officer, Issued by an Impartial Magistrate 
or Judge, Based on Proof of Probable Cause to Believe 
that an Offense has been Committed, and Limited to a 
Search for Specific Items 

(a) Criminal Cases t 

"Privacy'' A Ma jor Value Protected in All of 
its Many Forms by the Fourth Amendment - 

Katz v. United States . 389 U.S. 347, 351, 359 (1967) 
(phone booth may not be tapped without prior specific 
authorization by a judge) i 

"[T]he Fourth Amendment protects people, not 
places* ••• QvQhat [ a person] seeks to preserve 
as private, even in an area accessible to the 
public, may be constitutionally protected. *** 

"Wherever a man may be, he is entitled to know 
that he will remain free from unreasonable 
searches and seizures * N 

Accord . Mancusl v. DeForte . 392 U.S. 364, 368 (1968)} 
Beraer v. Hew York . 388 U.S. 41, 53 (1967) i Warden. 
Maryland Penitentiary .v. Havden . 387 U.S. 294, 304-05 
(1967). 

"Privacy'' Not Dependent Upon Owning Premises - 

Jones v. United States . 362 U.S. 257 , 266 (1960) 
(weekend house guest may challenge search by police 
officers conducted without a warrant) t 

"Distinctions such as those between 'lessee,' 
'licensee,' 'invitee,' >nd 'guest,' often only 
of gossamer strength, ought not to be determinative 
in fashioning procedures ultimately referable to 
constitutional safeguards," 
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Neutral Judicial Officer. Such as Magistrate. Must 
laaua Search Warrant. Not Police. Dlatrict Attorney , 
or Inspector - 

Shiga] California . 395 U.S. , , 89 S. Ct. 

2034, 2039 (June 23, I969)(lav£ul search of person 
on burglary charge cannot render full search of house 
valid without specific warrant) t 

"'Absent some grave emergency, the Fourth 
Amendment has interposed a magistrate between 
the citizen and the police. ... It was done so 
that an objective mind might weigh the need to 
invade the privacy in order to enforce the law* 
• • • [T]he Constitution requires a magistrate to 
pass on the desires of the police before they 
violate the privacy of the home,"* 

Mancusl v. DeForte . 392 U.S. 364, 371 (1968) i 

"[T]he subpoena ••• was issued by the District 
Attorney himself, and thus omitted the indispensable 
condition [of] 'a neutral and detached magistrate,'" 

Accord . Davis v. Mississippi . 394 U.S. 721, 728 (1969) t 
Splnelll v. United States . 393 U.S. 410, 415 (1969)t 
Katz v. United States . 389 U.S. 347, 357 (1967). 

(b) Administrative Inspection Cases t 
"Privacy" A Ma lor Value - 

Camera v. Municipal Court . 387 U.S. 523, 528 (1967) 
(administrative housing inspection)! 

"The basic purpose of [the Fourth] Amendment, as 
recognized in countless decisions of this Court, is tc 
safeguard the privacy and security of individuals 
against arbitrary invasions by government officials," 

Accord . See v. City of Seattle. 387 U.S. 541, 543 (1967). 
James v. Goldberg , 69 Civ. 2448 (S.D.N.Y. Aug. 18, 1969) 
(warrant required for welfare searcher) . 



Bjutrjj. Judicial Officer Also Required in 
Administrative Search Situations - 

See v. City of Seattle . 387 U.S. 541 , 546 (1967) 
(inspection of business premises)! 

*[T]he basic component of « reasonable search 
under the Fourth Amendment - that it not be 
enforced without a suitable warrant procedure - 
is applicable in this context , as in others, to 
business as well as to residential premises 

A£CO£&» 9fl«f x* v - ^[ unicioai Court . 387 U.S. 523, 529 
(1967). 

Other noncriminal cases applying the standards of 
the Fourth Amendment includes One 1958 Plymouth v. 
Pennsylvania . 380 U.S. 693 (1965) (civil forfeiture case)t 
Bovd v. United States . 116 U.S. 616 (I886)t Savior v. 
United States . 374 F.2d 894 (Ct. CI. 1967) (civilian 
Air Force employee entitled to damages where dismissal 
based on illegally procured evidence)} Berkowltg v. 
United States . 340 F.2d 168 (1st Cir. 1965) I Parrlsh v. 
Civil Service Commission . 66 Cal. 2d 253, 425 P.2d 223, 
57 Cal. Rptr. 623 (1967). 

(c) Third Party Consent to the Search and Seizure of 
A Citizen's Person. Dwelling, and gffocta t 

S toner v. California . 376 U.S. 473, 489, 490 (1964). 
(hotel clerk may not consent to search of guest's 

room)t 

-[It] was the [guest's] constitutional right which 
was at stake here, and not the night clerk's nor 
the hotel's* It was a right, therefore, which only 
the [guest] could waive 
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Other court decisions on the question of third 
party consent includes Bumper v. North Carolina. 
391 U.S. 543 (1968) (consent ineffective where induced 
by invalid search warrant) i Louden v. Utah . 379 U.S. 
1 (1964) (per curiam) (hotel keeper nay not consent 
to search of rooa)s Chapman v. United States . 365 
U.S. 610 (1960) (landlord nay not content to search of 
search of tenant's premises) I United States v. 
Jeff era / 342 U.S. 48 (1951) (hotel proprietor)! 
Lustlg v. United States . 338 U.S. 74 (1949) (same) t 
Niro v. United States . 388 F.2d 535 (1st Cir. 1968) i 
Reeves v. Warden. Maryland Penitentiary . 346 F.2d 915 
(4th Cir. 1965) i Hoizhev v. United States. 223 F.2d 823 
(5th Cir. 1955) i United States v. Blok . 188 F.2d 1019 
(D.C. Cir. 1951) t Klee v. United States . 53 F.2d 
58 (9th Cir. 1931) i United States v. Small . 297 F. 
Supp. 582 (D. Mass. 1969) I Purvis v. Wiseman . 298 
F. Supp. 761 (D. Ore. 1969) s State v. Maties . 

Hawaii , 451 P.2d 257 (1969)s People v. Overall . 

Mich. App. , 151 N.W.2d 225 (1967) i 

Tompkins v. Superior Court . 59 Cel. 2d 65, 378 P.2d 113, 
27 Cal. Rptr. 889 (1963). 

Cases which permit soma form of third party consent 
still persist, however, and includes Wriaht v. United 
States . 389 F.2d 996 (8th Cir. 1968) (roommate) i 
United States v. Stone . 401 F.2d 32 (7th Cir. 1968) 
(stepmother) t Burae v. United States . 342 F.2d 408 
(9th Cir.), cert , denied . 382 U.S. 829 (1965) t United 
States v. Grisbv . 335 F.2d 652 (4th Cir. 1964)$ 
United States v. Botach . 364 F.2d 542 (2d Cir. 1966), 
cert , denied . 386 U.S. 937 (1967). 
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For useful legal commentary and analysis of 
this crucial question , see Note, Third Party 
Consent to Search and Seizure. 33 U. Chi. L. Rev. 
797 (1966)f B.J. GEORGE, CONSTITUTIONAL LIMITATIONS 
ON EVIDENCE IN CRIMINAL CASES 49-52 (1969 ed.). 



2# Right of the Student in Criminal and Administrative 
Situations to Demand a Search Warrant From the 
Inspecting Officer, Issued by an Impartial Magistrate 
or Judge, Based on Proof of Probable Cause to 
Believe that a Crime or Disciplinary Infraction has 
been Committed, and Limited to a Search for 
Specific Items 

According to a 1963 surview, 47% of the public 
colleges and universities in the United States 
allow institutional officials to search a dormitory 
room without the student 9 s consent and in the 
absence of a justifying emergency. Van Alstyne, 
Procedural Due Process and State University 
Students . 10 U.C.L.A.L. Rev. 368, 369 (1963). 

The Joint Statement on Rights and Freedoms of 
Students condemns this practices 

"Except under extreme emergency circumstances , 
premises occupied by students and the personal 
possessions of students should not be searched 
unless appropriate authorization has been obtained. 1 



"For premises such as residence hells 
controlled by the institution, en appropriate 
and responsible authority should be designated 
to whom application should be made before a 
search is conducted. The application should 
specify the reasons for the search and the 
objects or information sought. The student 
should be present, if possible, during the 
search. For premises not controlled by the 
institution, the ordinary requirements for 
lawful search should be followed.* 

Of similar import ares Van Alstyne, The Student 
as University Resident. 45 Denver L.J. 582, 588-89 
& h.14 (I968)t Johnson, The Constitutional Rights 
of College Students. 42 Texas L. Rev. 344 , 353- 
56 (1964) | Student Conduct and Disciplinary 
Proceedings in a Un iversity Settin g 18-20 (unofficial 
study published by N.Y.U. Law School, Aug. 1968) i 
Comment, The Dormit ory Student's Fourth Amendmant 
Right to Privacy t Fe et or Fiction? . 9 Santa Clara 
Law. 143 (I968)t Note, College Searches and 
Seizures t Privacy e nd Due Process Problem on 
Campus. 3 Geo.'L. Rev. 426 (1969)t Comment, 
Public Unlversltiea and Due Pro cess of Ljwt Students ' 
Protection Against U nreasonable Search and Seizure . 
17 Kan. L. Rev, 512 (1969). 

Court Decisions are Few and Have Yet to Grasp 
and Grapple With the Difficult Fourth Amendment: 
Questions Involve^ - 

Phillips v. Johns. 12 Tenn. App. 354 (Mid. Sec. 
Ct. App. 1930) i 



H A child in the public schools of the state 
is entitled to as much protection as 
a bootlegger* " 

Moore v. Trov State University . 284 F. Supp. 725 
(M.D. Ala. 1968) (college rule permitting search 
with no warrant held valid where suspicion 
reasonable) ; 

Overton v. New York . 20 N.Y.2d 360, 229 N.E.2d 596, 
283 N.YiS.2d 22 (1967) , vacated and remanded for 
reconsideration in light of Bumper v. North 
Carolina [39i U.S. 543 (1968)], 393 U.S. 85 (1968), 

re-affirmed on rehearing . 24 N.Y.2d 522, N.E.2d 

. mmmm N.Y.S.2d (1969), petition for federal 

habeas corpus filed No, _ (S.D.N. Y. Aug. i , 

I969)(in preparation) (public high school principal 
held entitled to retain combination and search 
student locker at any time) i 

Donaldson v. Mercer . _ Cal. App. 2d , , Cal. 

Rptr. (Dist. Ct. App. I969)(same)t 

People v. Kellv . 195 Cal. App. 2d 669, 16 Cal. Rptr. 
177 (Dist. Ct. App. 1961) (master of dormitory may 
consent to police search of student's room at any 
time - case involved emergency) t 

State v. Bradbury . N.H. , A. 2d (1968) 

(search warrant: for coed's room does not cover 
search of man found there) . 



. The Student's Right to Privacy in His Records, 
Associations, and Reputation 



Joint Statements 

Separation of academic and disciplinary records. 
Disciplinary records not available to unauthorized 

persons, except under legal compulsion or in 

emergency* 

No records on political activities and beliefs. 
Personal information confidential • 

Court Decisions i 

Strank v. Mercy Hosp ital of Johns ton . 383 Pa. 54, 
117 A.2d 697 (1955) (expelled nursing student entitled 
as of right to transcript for transfer purposes)) 
Vigil v. Rica. 74 N.M. 693, 397 P. 2d 719 (1964) 
(libel action against school physician successful 
where he reported that 13 year old student pregnant, 
but made no correction when proved false - malice)) 
Everest v. MeKenny. i95 Mich. 649, 162 N.W. 277 (1917) 
(President of Normal School not liable for slander - 
told student's landlord that she had loose morals - 
no malice ft. >nd, but good faith)) 

Paskett v. Crossfield. 190 Ky. 751, 228 S.V. 673 (1920) 
(President's letter to student's parents privileged)) 

Morris v. Romoa. 397 S.W.2d 504 (Tex. Civ. 
App. 1965). 



SUPREME COURT. OF THE STATE OF NEW YORK 
COUNTY OF WESTCHESTER 



ROBERT TRACY HOWARD, III, 'an Infant, 
by his parent 
ALENA HOWARD, and 

KELLY SAMUEL RICKS, III, and Infant, 
by his parent 
MARY RICKS, 

Petitioners, 

-against- 
GEORGE CLARK, 

as Superintendent of Schools of the 
City of New Rochelle, and 
JAMES K. BISHOP, DAVID STREGER, 
RAMOND D. CALGI, LILA N. CAROL, 
FRANK H. CONNELLY, JAMES N. DANDRY, 
STANLEY H. GODSEY, GEORGE S. HILLS 
and MRS. HOWARD B. KANE, 
as Members of the Board of Education of 
the City of New Rochelle, 

Respondents . 



PETITION 
FOR JUDGMENT 
UNDER CPLR 
ARTICLE 78 

Index No. 



Petitioners, complaining of the respondents, by The Legal 
Aid Society of Westchester County, Antone G. Singsen, III, and Bernard* 
Clyne, of counsel, their' attorney, allege: 

1. Petitioner Robert Tracy Howard, III, an infant seventeen 
years of age, resides with his mother, Aler-.a Howard, at 60 Horton 
Avenue, New Rochelle, New York. 

2. Petitioner Howard was, until March 11, 1969, a full-time 
student at New Rochelle High School in his eleventh-grade year. 

3. Petitioner Kelly Samuel Ricks, III, an infant seventeen 
years of age, resides with his mother, Mary Ricks, at 81 Winthrop 
Avenue, New Rochelle, New York. 



4. Petitioner Ricks was, until Wednesday, March 12, 1969, 

a full-time student at New Rochelle High School in his eleventh-grade 
year. 

5. On information and belief, respondent George Clark is the 
Superintendent of Schools of the City of New Rochelle and is charged 
with the duty, among others, of imposing and continuing suspension 

of students from New Rochelle High School pursuant to the Education Law 
of the State of New York and the Rules and Regulations of the Board of 
Education of the City of New Rochelle. 

6. On information and belief, respondents James K. Bishop, 
David Streger, Ramond D. Calgi, Lila N. Carol, Frank H. Connelly, 
James N. Dandry, Stanley H. Godsey, George S. Hills and Mrs. Howard B. 
Kane are members of the Board of Education of the City of New Rochelle 
and are charged with the duty, among, others, of making lawful rules 
and regulations for the administration of the schools. of the City 

of New Rochelle, including, among said rules and regulations, those 
pertaining to suspension of students from New Rochelle High School. 

7. That this action is brought on behalf of the above-named 
petitioner Robert Tracy Howard, ill, an infant, by Alena Howard, his 
mother. 

8. That this action is brought on behalf of the above-named 
petitioner Kelly Samuel Ricks, III, an infant, by Mary Ricks, his 
mother. 

9. On the afternoon of Monday, March 10, 1969, the petitioners 
were arrested in Mamaroneck, New York, by police officers of that 
jurisdiction, for criminal possession of a dangerous drug in the fourth 



degree and criminal possession of a hypodermic instrument. 

10. Neither of the petitioners has ever before been either 
arrested, tried or convicted of any criminal offense. 

11. On Tuesday, March 11, 1969, a story relating the arrest 
of the petitioners appeared in the New Rochelle Standard Star. 

12. On information and belief based upon the relation of 
petitioner Howard, he was directed on the afternoon of Tuesday, 
March 11, 1969, by Assistant Principal Daily not to report to school 
on the following day because he had been suspended. Since that day, 
petitioner Howard has not been in school and has not been receiving 
any education. 

13. On information and belief based upon the relation of 
petitioner Ricks, he came to school on the morning of Wednesday, 
March 12, 1969, discovered his name on the school's "suspension list," 
left school and has not returned. Since Tuesday, March 11, 1969, 
petitioner Rickc has not been receiving any education. 

14. The petitioners have repeatedly stated that they wish to 
return to school at once and that they feel that every day that they 
are out of school is a severe, immediate and irreparable injury both 

to their present state of education and to their ability to be success- 
ful in future education and in life. 

15. On Monday, March 17, 1969, a letter to Alena Howard from 
Principal Adolf Panitz, stating that petitioner Howard was suspended 
from school and that Mrs. Howard should come to see Principal Panitz 
to discuss her son f s future, was received in the Howard 1 s mail. (A 
copy of the letter is attached as Exhibit 2.) 



16. On Friday, March 14, 1969, a letter from Principal Adolf 
Panitz, stating that petitioner Ricks was suspended from school and 
that Mrs. Ricks should come to see Principal Panitz to discuss her 
son's future, was received by mail by Mary Ricks. (A copy of the 
letter is attached as Exhibit 3.) 

17. On Friday, March 14, 1969, with the assistance of 

Mr. Napolean Holmes, Director of the New Rochelle Community Organiza- 
tion Program, a meeting was arranged for the morning of Monday, 
March 17, 1969. 

18. On Monday, March 17, 1969, a meeting was' held in the 
office of Superintendent Clark. Present were Superintendent Clark, 
the petitioners* their mothers, Mr. Holmes, Rev, Andrew Whitted, 
President of the New Rochelle Branch of the National Association for 
the Advancement of Colored People, and Mrs. Bertha White, Chairman of 
the Education Committee of the New Rochelle National Association 

for the Advancement of Colored People. 

19. At the above-mentioned meeting, Superintendent Clark 
informed the petitioners and their parents that the petitioners had 
been suspended solely because of •the existence of criminal charges 
against them. 

20. Superintendent Clark further informed petitioners and 
their parents that the suspension was based solely upon Resolution 
No. 69-323, adopted by the Board of Education of the City of New 
Rochelle on January 7, 1969, which provides, in part: "...the Super- 
intendent shall suspend any student upon his indictment or arraignment 
in any court, or upon the institution of proceedings in the Family 



Court, for any criminal act of a nature injurious to other students 
or school personnel..." (A copy of the resolution and attendant dis- 
cussion before the Board of Education is attached as Exhibit 1.) 

21. No trial or hearing has as yet been held on the pending 
criminal charges against the petitioners, and no. evidence has been 
introduced either in the Mama rone ck court or before the Superintendent 
to substantiate the charges. 

*2. The acts alleged as a basis for the criminal charges 
took place off school property, in another town and not during school 
hours • 

23. No evidence has been offered at any time in any place to 
show the relation to school conduct that the acts alleged as a basis 
for the criminal charges are purported to have. 

24. On information and belief based upon his own statements, 
the Superintendent is acting solely on the basis of Resolution No 
69-323, which makes no attempt to require any relationship between 
alleged criminal acts and school matters, and which does not require 
any investigation into the facts on which the criminal charge is based. 

25. At no time ha6 the Superintendent alleged that the 
petitioners have been insubordinate or disorderly, or that their physi- 
cal or mental condition endangers the health, safety or morals of the 
petitioners or of other minors. 

26. The suspension imposed by Superintendent Clark, pursuant 
to the resolution ^adopted by the Board; of Education of the City of 
New Roche lie, is unlawful and invalid for the following reasons: 



a. The suspensions and the resolution upon which they 
are based violate the Fourteenth Amendment to the Constitution of 
the United States and Article I, Section 14, of the Constitution of 
the State of New York, in that they deprive petitioners of the equal 
protection of the laws to which they are entitled by arbitrarily, 
capriciously and invidiously discriminating against all persons, 
including petitioners, charged with criminal acts without any proof 
that any acts were committed that in any way relate to education; 

b. The suspensions and the resolution upon which they 
are based violate the Fifth, Sixth and Fourteenth Amendments to the 
Constitution of the United States and Article I, Sections I and 6 of 
the Constitution of the State of New York in that they condemn, penal- 
ize and punish all those who are charged with criminal acts, including 
petitioners, before they have been given a fair trial according to due 
process of law, allowed to confront witnesses against them and found 
guilty; 

c. The suspensions and the resolution upon which they 
are based, for the reasons above stated, are against the public policy 
of the United States and the State off New York as that policy is 

c 

embodied in the presumption of innocence in criminal cases which is 
properly protected in both jurisdictions; and 

d. The suspensions and the resolution upon which they 
are based are beyond the powers conferred upon a Superintendent of 
Schools or upon a Board of Education by the Education Law of the State 
of New York. 

27. No previous application for the relief sought herein has 
been made* 

i 



WHEREFORE, petitioners demand judgment declaring Resolution 
No. 69-323 of the Board of Education of the City of New Rochelle null, 
void and of no effect and ordering the respondent Superintendent of 
Schools to permit petitioners to attend New Rochelle^ High School forth- 
with as full time students in their eleventh year, and granting peti- 
tioners such other and further relief as to the Court may seem just 
and proper. 



SUPREME COURT OF THE STATE OF NEW YORK 
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ROBERT TRACY HOWARD III et ano, 

Petitioners INDEX NO. 
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GEORGE CLARK et al 
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DOUGLAS HERMAN, an infant 

by his Parents, LESTER HERMAN and 

ELIZABETH HERMAN, 

Intervenors 

-against- 
GEORGE CLARK et al 

Respondents 

GRADY, J. ^ 

This is an article 78 proceeding to compel respondents to 
reinstate the infant petitioners as full time students in the New 
Rochelle High School. The infant petitioners were suspended indefi- 
nitely pursuant to the New Rochelle School Board Resolution No. 69-323 
on March 17, 1969, on the grounds that they had been arrested on 
March 10, 1969, by the Mamaroneck police and charged with the criminal 
possession of a hypodermic instrument. It is apparent that the Super- 
intendent of Schools relied upon that portion of Board of Education 
Resolution No. 69-323 which mandates suspension of "any student upon 
his indictment or arraignment in any court... for any criminal act of 
a nature injurious to other students or school personnel..." 



/ 

Education Law Section 3214 (6) (a) provides that suspension 
can only be invoked upon the following minors: 

"The school authorities, the superintendent of schools, 
or district superintendent of schools may suspend the follow- 
ing minors from required attendance upon instruction: 

(1) A minor who is insubordinate or disorderly; 

(2) A minor whose physical or mental condition endangers 
the health, safety, or morals of himself or of other 
minors ; 

(3) A minor who, as determined in accordance with the 
providions of part one of this article, is feeble- 
minded to the extent that he cannot benefit from 
instruction." 

The respondents contend that the validity of the challenged 
resolution may not be lawfully determined in an article 78 proceeding 
and that petitioners have not exhausted their administrative remedies 
of appeal to the Commissioner of Education under Education Law 
Section 310. 

^K" has been held that mandamus will lie commanding the admis- 
sion to classes of an excluded pupil where the controversy turns on 
the interpretation of a statute. Crispell v. Rust , 149 Misc. 464, 
267 N.Y.S. 656. 

The cases cited by respondents are not applicable to the facts 
in the case before the court since those cases did not involve the 
interpretation of a statute. 

The question which is raised in this proceeding is whether 
the respondents in suspending the infant petitioners under Resolution 
69-323 of the New Rochelle Board of Education went beyond the powers 
conferred upon by the Superintendent of Schools and the Board of 
Education under section 3214 (6) (a) of the Education Law. 



Respondents argue that the Resolution was within the powers 
conferred by section 2503 (2) (3) of the Education Law which gives 
power to the Board of Education to prescribe such regulations as 
may be necessary to make effectual the provisions of the Education 
Law for the general management operation, control, maintenance and 
discipline of the schools. Since section 3214 (6) (a) Education Law 
specifically defines the grounds for suspension of a student, the 
powers of the Board of Education are limited in suspension cases 
to these grounds. 

The respondents allege that the Superintendent of Schools 
suspended petitioners for the reason that: "possession by a high 
school student of heroin and of a hypodermic syringe for injection of 
the drug into the bloodstream regardless of where offense is committed 
identified offender as a person whose conduct and mental condition 
endanger the safety, morals, health and welfare of other high school 
students with whom he would associate in the school." 

While the use of heroin by students off the high school 
premises bears a reasonable relation to and may endanger the health, 
safety and morals of other students, the bare charges against peti- 
tioners of possession of heroin do not justify suspension of peti- 
tioners on the grounds set forth in section 3214 (6) (a) that they 
are insubordinate or disorderly; nor that their physical or mental 
condition endangers the health, safety or morals of themselves or 
other minors. 

The court finds that the respondents have exceeded the powers 
conferred upon them by the Education Law in suspending the infant 



petitioners on the ground that they have been accused of possession 
of heroin. Until the legislature amends the Education Law, suspension 
of a student should be done pursuant to a strict interpretation and 
application of section 3214 (6) (a) of the Education Law. 

The court need not decide the constitutional issues raised by 
petitioners since petitioners are entitled to the relief they seek 
on the ground that the New Rochelle Board of Education exceeded its 
powers under the Education Law in suspending the infant petitioners. 

The application of the intervenors to intervene in this pro- 
ceeding is denied. However, since it appears that the infant Douglas 
Herman was suspended for five (5) days for being charged with posses- 
sion of marijuana off school grounds, and his suspension has termi- 
nated, his intervention herein is now moot, but based on the within 
decision, the record of his suspension should be expunged from the 
school records. 

The petition is granted and the Board of Education of the City 
of New Rochelle is ordered to permit petitioners to attend New Rochelle 
High School forthwith as full time students and the record of their 
suspensions should be expunged from the school records. 

Submit order on notice* 
Dated: March 25, 1969 

W» Vincent Grady ^ 

JUSTICE SUPREME COURT 

TO: THE LEGAL AID SOCIETY OF WESTCHESTER COUNTY 
Attorney for Petitioners 
56 Grand Street 
White Plains, New York 18601 

GAYNOR, FREEMAN, GLICK, & PISANI, ESQS. F. HARRY OTTO, ESQ. 

Attorneys for Intervenor-Petitioners Attorney for Respondents 

271 North Avenue 271 North Avenue 

New Rochelle, New York New Rochelle, New York 
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deemed such an intelligent and under- 
standing waiver as to justify withholding 
of federal habeas corpus relief. 28 U.S. 
C.A. § 2254. 

2. Habeas Corpus 045J<7) 

Exhaustion requirement for relief 
by way Of federal habeas corpus is lim- 
ited in its application to failure to ex- 
haust state remedies still open to habeas 
applicant at time he files his application 
in federal court. 28 U.S.C.A. § 2254. 

3. Criminal Law C=>997(7) 

Coram nobis in Alabama does not lie 
to enable an accused to have a reconsid- 
eration of matters in issue and deter- 
mined by trial court in original proceed- 
ing. 

4. Habeas Corpus 045.3(9) 

Issue concerning validity of chal- 
lenged searches and seizures could not be 
said to have been presented by prisoners . 
to state Supreme Court in fulfillment of 
exhaustion requirement for federal habe- 
as corpus, where prisoners failed to in- * 
dude any transcript of evidence in their 
appeals, so that review was hecessarily 
confined to record proper. 23 U.S.C.A. 
§ 2254. 

5. Searches and Seizures 07(10) 

A student who occupies a college 
dormitory room enjoys the protection of 
the Fourth Amendment. . U.S.C.A.Const. 
Amend. 4. 

& Colleges and Universities 09 
Habeas Corpus 023.1(2) • 
Regulation of university authorizing 
entry into students' dormitory rooms for 
purpose of making a search was reason- 
able, so long as it was limited in its appli- 
cation to furtherance of university's 
function as an . educational institution, 
but once regulation was applied so as to 
authorize a search of students* rooms for 
criminal evidence, regulation constituted 
an unconstitutional attempt to require 
students to waive their protection from 
unreasonable searches and seizures as a 
condition to their occupancy of 'rooms and 
entitled students to relief by way of fed- 
eral habeas corpus. U.S.C.A.Const. 
Amend. 4; 28 U.S.C.A. § 2254. 
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MacDonald Gallion, Atty. Gen., Rich- 
ard F, Calhoun, Asst. Atty. Gen., Mont- 
gomery, Ala., for respondents-appellants. 

Mcrris S. Dees, Jr., Joseph J. Levin. 
Jr., Levin & Dees. Montgomery, Ala., for 
petitioners-appellees. 

Before RIVES. THORNBERRY and 
CLARK, Circuit Judges. 

RIVES, Circuit Judge: 

The district court granted habeas cor- 
pus to two Alabama prisoners and or- 
dered their release. Piazzola and Marin- 
shaw v. Watkins, M.D.Ala.1970, 316 F. 
Supp. 624. The appellants advance two 
contentions^ for reversal: (l) that the 
appellees have not exhausted the rem- 
edies available in the courts of the State 
as required by 28 U.S.C. § 2254; and 
(2) that the search and seizure which 
the district court found to be violative 
of appellees' Fourth Amendment rights 
were made pursuant to a constitutionally 
reasonable school regulation permitting 
such searches and seizures. We affirm. 

By separate jury trials, each of the 
appellees was convicted of the offense 
of illegal possession of marijuana in the 
Circuit Court of Pike County, Alabama 
and was sentenced to imprisonment for a 
period of five years. Each appealed vo 
the Court of Appeals of Alabama, but 
each failed to comply with Title 7. Sec- 
tion 827(1). Code of Alabama 1940 and 
to include a transcript of evidence in his 
appeal. Necessarily the state appellate 
courts were confined to review of matters 
contained in the record proper. The 
State Court of Appeals affirmed both 
convictions without opinion, and the 
State Supreme Court granted motions to 
strike their petitions for certiorari. 
Marinshaw v. State of Alabama. 1968. 45 
Ala.App. 723. 221 So.2d 121; 1968. 284 
Ala. 4. 221 So.2d 121; Piazzola v. State 
of Alabama. 1968. 45 Ala.App. 723. 221 
So.2d 404; 1968. 284 Ala. 39, 221 So.2d 
404. Their habeas corpus petition to the 
federal district court was submitted on a 
stipulation of facts which included, as 
Exhibit 1. a transcript of the testimony 
taken in the State Circuit Court on their 
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motion to suppress evidence, and which 
further stipulated that "The only evi- 
dence against Petitioners is the mari- 
juana allegedly found as a result of the 
search described in Exhibit l. M 

The district court condensed the tran- 
script of testimony into the following 
findings of fact: 

"On the morning of February 28, 
1968. the Dean of Men of Troy State 
University was called to the office of 
the Chief of Police of troy. Alabama, 
to discuss 'the drug problem* at the 
University. Two State narcotic agents 
and two student informers from Troy 
State University were also present. 
Later on that same day, the Dean of 
Men was called to the city police sta- 
tion for another meeting; at this time 
he was informed by the officers that 
they had sufficient evidence that mari- 
juana was in the dormitory rooms of 
certain Troy State students and that 
they desired the cooperation of Uni- 
versity officials in searching these 
rooms. The police officers were ad- 
vised by the Dean of Men that they 
would receive the full cooperation of 
the University officials in searching 
for the marijuana. The informers, 
whose identities have not yet been dis- 
closed, provided the police officers 
with names of students whose rooms 
were to be searched; Still later on that 
same day (which was during the week 
of final examinations at the University 
and was to be followed by a week- 
long holiday) the law enforcement of- 
ficers, accompanied by some of the 
University officials, searched six or 
seven dormitory rooms located in two 
separate residence halls. The rooms 
of both Piazzola and Marinshaw 
were searched without search war- 
rants and without their consent. Pres- 
ent during the search of the room oc- 
cupied by Marinshaw were two State 
narcotic agents, the University securi- 
ty officer, and a counselor of the resi- 
dence hall where Marinshaw's room 
was located. Piazzola's room was 
searched twice. Present during the 
first search were two State narcotic 



agents and a University official; no 
evidence was found at this time. The 
second search of Piazzola's room, 
which disclosed the incriminating evi- 
dence, was conducted solely by the 
State and City police officials. 

"At the time of the seizure the Uni- 
versity had in effect the following reg- 
ulation : 

The college reserves the right to en- 
ter rooms for inspection purposes. 
If the administration deems it nec- 
essary, the room may be searched 
and the occupant required to open 
his personal baggage and any other 
personal material which is sealed. 
Each of the petitioners was familiar 
with this regulation; After the search 
of the petitioners* rooms and the dis- 
covery of the marijuana, they were 
arrested, and the State criminal prose- 
cutions and convictions ensued." 
316 F.Supp. at 625. 

1. Exhaustion of State Remedies 

[1,2] Appellees' failure to perfect 
their respective appeals in a manner 
which would have required review of the 
validity of the search and seizure, under 
the circumstances of this case, does not 
support an inference of deliberate by- 
passing of the state court system, nor can 
it be deemeti such an intelligent and un- 
derstanding waiver as to justify the 
withholding of federal habeas corpus re- 
lief. Fay v. Noia, 1963, 372 U.S. 391, 
399. 83 S.Ct. 822, 9 L.Ed.2d 837. Fur- 
ther, their failure effectively to seek re- 
view by appeal was not a failure to ex- 
haust "the remedies available in the 
courts of the State" as required by 28 
U.S.C. § 2254. because that requirement 
"is limited in its application to failure 
to exhaust state remedies still open to 
the habeas applicant at the time he files 
his application in federal court." Id. 372 
U.S. at 434, 435, 83 S.Ct. at 847. 

A petition for habeas corpus is rarely 
an effective post-conviction remedy in 
Alabama for a habeas petition by a state 
prisoner calls for the very limited inquiry 
of whether " * * * the court proceed- 
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ing and conviction under which the pris- 
oner is held are of a court of competent 
jurisdiction and are regular on their 
face, it is not permissible to impeach the 
•court's jurisdiction by parol testimony." 
Vernon v. State, 1941, 240 Ala. 577, 200 
So. 560, 563, quoted in Johnson v. Wil- 
liams, 1943. 244 Ala. 391, 13 So.2d 683, 
•685; -accord, Griffin v. State, 1953, 258 
Ala. 557, 63 So.2d 682, 683. 

[3] The broader Alabama post-con- 
viction-remedy of writ of error coram 
nobis is not available because 11 * * * 
errors concerning facts known to the 
court with reference to which the court 
acted at the time of the trial are not 
reviewable;'* Johnson \\ Williams* supra, 
13 So.2d at 686; accord. Duncan v. State, 
1964, 42 AIa.App. 509. 169 Sb.2d 439, 
441 ; Woodard v. State. 1965, 42 AIa.App. 
552, 171 S6.2d 462. 463. 468. There are 
no new facts to be presented by coram 
nobis. The state trial court heard evi- 
dence on the claimed illegal search and 
seizure and denied the appellees* timely 
filed* motion to suppress evidence. Cor- 
am nobis does not lie to enable an ac- 
cused to have a reconsideration of mat- 
ters in issue anddetenmned by-the trial 
court in the original proceeding; ^24 
C.J.S. Criminal Law § 1606(10). pp. 705. 
706. 

[4] The district court properly held 
that the appellees had exhausted the rem- 
edies available to them in the courts of 
the State of Alabama as required by 23 
U.S.C. § 2254. 1 

2. Validity ol Search and Seizure 

The Fourth Amendment protects "the 
right of the people to be secure in their 
persons, houses, papers, and effects, 
against unreasonable searches and sei- 

!• We Jo nor. however, asrree with one 
ground for that IioMins a* Mated by xUt> 
district court: '*Fiirr!i*rnu-r*. it affirm- 
atively appear* that petitioners have al- 
ready raised the illegal search ami .seizure 
issue before t?.e Alabama Supreme Court. 
Since they have done so, it Is not neces- 
sary that they attempt to do so again 
through collateral proceedings. lirowu v. 
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zures" (emphasis added). The question 
is whether in the light of all of the facts 
and circumstances, including the Uni- 
versity regulation, the search which dis. 
closed the marijuana was an unreason- 
able search. The district judge made 
reasonableness the touchstone of his 
opinion as to the validity of the search. 
We find ourselves in agreement with his 

- view that this search was unreasonable. 

In a case where the facts were similar. 
People V. Cohen, 57 Misc.2d 366, 292 
N.Y.S.2d 706, aff'd, 61 Misc.2d 858, 306 
N.Y.S.2d 788, Judge Bursiein said: 

"The police and the Hofstra Univer- 
sity officials admitted that they en- 
tered, the room in order to make an 
arrest, if ah arrest was warranted. 
This was. in essence,^ fishing expedi- 
tion" calculated to discover narcotics. 

- It offends reason and logic to suppose 
that a student .will consent to an entry 
into his room designed to establish 
grounds upon which to arrest him. 
Certainly, there can be no rational 
claim that a student will self-conscious- 
ly waive his Constitutional right to a 
lawful search and seizure. Finally, 
even if the doctrine of implied consent 
were imported into this case, the con- 
sent is given, not to police officials, 
but to the University and the latter 
cannot fragmentize, share or delegate 
it." 

Another case somewhat in point on the 
facts is Commonwealth v. McCloskey, 
Appellant. 1970, 217 Pa.Super. 432, 272 
A.2d 271. There the court reversed a 
student's marijuana conviction becau.se 
the policemen who entered his dormitory 
room to execute a search warrant did not 
knock or announce their presence and 
purpose before entering. In part. Judge 

Allen. WaroVn. -344 U>\ 445. 73 S.Ct. 
307. 97 L.IM. 40,0 (IffR)." 311. F.S'npp. 
at 6-5. H*vnu<e Marinshaw and I'iazzoln 
tailed to include any transcript of exi- 
gence in their app.-aK review was neces- 
sarily roiitm»»d to the r *»n)n I proper, and 
the iil-«;ral search and seizure i>$ue wa.i 
not procured to either oi" r!w appellate 
court : of rh-? State. 
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Cercone speaking for the majority of the 
court said : 

"It was the Commonwealth's position 
that the Fourth Amendment protec- 
tions do not apply to a search of a col- 
lege dormitory room. The test to be 
used in determining the applicability 
of the Fourth Amendment protections 
is whether or not the particular locale 
is one • * * * in which there was a 
reasonable expectation of freedom 
from governmental intrusion': Man- 
cusi v. DeForte. 392 U.S. 364. 368, 88 
S.Ct. 2120. 2124. 20 L.Ed.2d 1154, 1159 
(1968) (large office room shared by 
the defendant, and other union offi- 
cials). See also Sabbath v. United 
States, supra [391 U.S. 585. 88 S.Ct; 
1755, 20 L.Ed ; 2d 828] (apartment) ; 
Stoner v. California, 376 U.S. 483. 84 
S.Ct. 889, 11 L.Ed.2d 856 (1964), re- 
hearing denied 377 U.S. 940. 84 S.Ct. 
1330, 12 L.Ed.2d 303 (hotel room); 
and Katz v. United States. 389 U.S. 
347, 88 S.Ct. 507, 19 L.Ed.2d 576 
(1967) (telephone booth). A dormi- 
tory room is analogous to an apart- 
ment or a hotel room. It certainly of- 
fers its occupant a more reasonable 
expectation of freedom from govern- 
mental intrusion than does a public 
telephone booth. The defendant rent- 
ed the dormitory room for a certain 
period of time, agreeing to abide by 
the rules established by his lessor, the 
University. -As in most rental situa- 
tions, the lessor, Bucknell University, 
reserved the right to check the room 
for damages, wear and unauthorized 
appliances. Such right of the lessor, 
however, does not mean McCIoskey was 
not entitled to have a 'reasonable ex- 
pectation of freedom from governmen- 
tal intrusion* or that he gave consent 
to the police search, 1 or gave the Uni- 

Voluntary cogent must be proven by 
clear and positive evidence [United 
States v. Smith. 30$ F.2d 657. 663 
(2fl Cir. 1962). cert, denied 372 U.S. 
90C. 83 S.Ct. 717, 9 L.Ed.2d 726 
(1963)]. and the State has the burden 
of proof [Bumper v. North Carolina, 



391 T.S. r»43. r>-K S.Ct. i7vs. 1792. 
20 L.Kd.2.1 797. Sfl2 O0KM]. Waiver 
of Fourth Amendment rights through 
™n«*>nt to a search cannot be lightly 
inferred. See Simmons v. Horn a r. 349 
F.2d 30.\ 30t; MUli Cir. 19T.ro ; I'nited 
Stntes v. romn. 34»> K2d S0J. *93 
f2«l Cir. 19*iTii. Ewry re.iwnuMe pre* 
Mimpriixi Is nsahist t iin. a « wnivor of his 
roiisfitution:il rights. WVed v. 1'nited 
States. 340 F.2d S27. S29 (10th Cir 
1905). 

versify authority to consent to such 
search. 3 

In Stoner v. California, supra, a hotel 
clerk allowed tho police to search a 
guest's room, and the Supreme Court 
thoro stated : 'It is important to bear 
in hiind that it wn< the j^titioner's 
constitutional right which was at stake 
hero, and hot the night clerk's nor the 
hotel's. It was a right, therefore, which 
only the petitioner could waive by 
word or deed, either directly or through 
an ngeut.' 370 T\S. at 4^>. 84 S.Ct. 
at $93. 11 L.Ed.2d at $60. Many 
other ca*es have held that one in the 
position of a lessor cunnot consent to 
a police search of a tenant's premise*, 
even though tho lessor, himself has ft 
right to entor th* room or apartment. 
See Tnitod States v. .leffers. 342 T.S. 
4*. 72 S.Ct. 93. 96 L.Ed. 50 (1951) 
and Commonwealth v. Ellsworth. 421 
. Pa. 109. 2155 .\.2d 249 (I960) (hotel 
proprietor let poliee into a guest's 
room) : Chapman v. T'nited States. 305 
I\S. 010. *1 S.Ct. 770. 5 L.Ed.2d *28 
(3901) and Cunningham v. Heinte. 
352 F.2d 1 (9th Cir. 1905) pert, denied 
3*3 T\S. 96*. $0 S.Ct. 1274. 16 I„Ed. 
2d 309 (1906) (landlord allowed police 
search of tenant's room)." 

In the case of Katz v. United States, 
1967, 389 U.S. 347, 88 S.Ct. 507, 19 L.Ed. 
2d 576. to which Judge Cercone referred, 
the Court commented at some length on 
the concept of "constitutionally protected 
areas": 

"The petitioner^haFptrenuously argued 
that the booth was a 'constitutionally 
protected area/ The Government has 
maintained with equal vigor that it 
was not. s But this effort to decide 

In support of their respective claims, 
the parties have compiled competing 
lists of 'protected areas' for our con- 
siderarion. It appears to he common 



ground that a private home it such 
aa area, Weeks v. United State*. 232 
U.S. 383, [34 S.Ct. 341, 5S L.E.I. 652], 
hot that an open field is not. He«ter 
v. United States. 265 U.S. 57. [44 S.Ct. 
445, 68 LJEd. S9S. Defending the in* 
elusion of a telephone booth in his list 
the petition rites United States v. 
Stone, n.C, 232 F.Supp. 39t), nnd 
United States v. Madison. 32 LAV. 2243 
(D.C.Ct.Gen.S«0. faring that the 
telephone booth should be excluded, the 
Government finds support in United, 
States v. Borgese. D.C.. 235 F.Supp. 
286. 

whether or not a given 'area/ viewed 
in the abstract, is 'constitutionally pro* 
tected' deflects attention from the 
problem presented by this case.* For 

M ». It is true that this Court hni occa- 
sionally described its conclusions in 
terms of 'constitutionally protected 
areas, 9 see. c. -g* Silverman v. Uniied 
States, 365 U.S. 505. 510. 512. [SI S-Ct. 
679, 5 L.Ed.2d 7S4]: Lopez v. United 
States, 373 U.S. 427. 43$-4:*9. [S3 
S.Ct. 1381, 10 L.Ed.2d 4021: Berber 
v. New York, 388 U.S. 41. 57. 50, [$7 
S.Ct. 1873, 18 L,Ed.2d 10401. but we' 
have never suggested that this concept 
can serve as a tnlisninnic solution to 
every Fourth Amendment problem, 
the Fourth Amendment protects peo- 
ple, not places. What a person know- 
ingly exposes to the public, even in his 
own home or office, is not a subject 
of Fourth Amendment protection. See 
Lewis v. United States, 385 U.S. 206, 
210 [87 S.Ct. 424. 17 L.Ed.2d 312] : 
United States v. Lee. 274 U.S. 559, 563* 
[47 S.Ct. 746, 71 L.Ed. 1202]: But 
what he seeks to preserve as private, 
even in an area accessible to* the public, 
may be constitutionally protected. See 
Rios v. United States, 364 'U.S. 253 [80 
S.Ct. 1431, 4 L.Ed.2d 1688] ; Ex parte 
Jackson, 96 U.S. 727. 733 [24 L.Ed. 
877]. 

"The Government stresses the fact 
that the telephone booth from which 

» One of the "Residence, Hall Policies" of 
this University provides that "College 
men are assumed to be mature adults 
with acceptable anil established habits." 
Another adjures student*. "Keep roov>* 
locked at all times/* The University thus 
recognized that it canuot exercise that 
strict control of its students which might 

442 F.2*— !9 
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Cite as 412 F£d 284 (1971) 



• the petitioner made his calls was con* 
stmcted partly of glass, so that he was 
as visible after he entered it as he 
would have been if he had remained 
outside. But what he sought to ex* 
elude when he entered the booth was 
not the intruding eye — it was the un- 
invited ear: He did not shed his right 
•to do so simply because he made his 
calls from a place where he might be 
seen. No less than an individual in a 
business office, 10 in a friend's apart- 

"xo. SHverthorne Lumber Co. v. United 
States. 251 U.S. 385. [40 S.Ct. 1S2, 
LEd. 319]. 

ment," or in a taxicab, 1 ? a person in a 

* n. Jones v. United States. 302 U.S. 2.77, 

[SO S.Ct. 725, 4 -V.EAM 697). 

Rioa v. United States. 364 U;S. 253. 
[SO S.Ct. 1431, 4 Ii.Ed.2d MS*]." 
, telephone booth may rely upon the pro- 
tection of the Fourth Amendment. 

# * «** 

389 U.S. at 351-352, 88 S.Ct. at 511. 

[5, 6] By a similar process of reason- 
ing, we must conclude that a student who 
occupies a college dormitory room enjoys 
the protection of the Fourth Amendment. 
True the University retains broad super- 
visory powers which permit it to adopt 
the regulation heretofore quoted, provid- 
ed that regulation is reasonably con- 
strued and is limited in its application to 
further the University's function as an 
educational institution.- The regulation 
cannot be construed or applied so as to 
give consent to a search for evidence for 
the primary purpose of a criminal prose- 
cution. 3 Otherwise, the regulation it- 
self would constitute an unconstitutional 
attempt to require a student to waive his 
protection from unreasonable searches 
and seizures as a condition to his occu- 
pancy of a college dormitory v jom. Com- 
be permitted in a boys' school where an 
"in loco parentis" standard would be 
more appropriate. 

3. fitee the authorities cited in footnote 1 
of Commonwealth v. MeCioskey. Appel- 
lant. Quoted suprv. 



442 FEDERAL REPORTER, 2d SERIES 

pare Tinker v. Des Moines Independent 
Community Schoof ^District. 1969, 393 
U.S. 503, 506, 89 S.Ct. 733, 21 L.Ed.2d 
731. Clearly the University had no au- 
thority to consent to 4 or join in a police 
search for evidence of crime. 5 

The right to privacy is "no less impor- 
tant than any other right carefully and 
particularly reserved to the people." 
Mapp v. Ohio, 1961, 367 -U.S. 643, 657, 
81 S.Ct. 1684, 1692, 6 L.Ed.2d 1081. The 
results of the search do not prove its rea- 
sonableness. This search was an uncon- 
stitutional' invasion of the privacy both 
of these appellees and of the students in 
-whose rooms no evidence of marijuana 
was found. The warrantless search of 
these students' dormitory rooms cannot 
be justified. The judgment is therefore 

Affirmed. 

CLARK, Circuit Judge (concurring in 
part and dissenting in part). 

I respectfully dissent from part 2 of 
the Court's opinion as to the defendant, 
Marinshaw/ The college had a direct in- 
terest in keeping its dormitories free of 
the specific criminal activity here in- 
volved — the possession of the drug, mari- 
huana. The regulation was a reasonable 
means of embodying this interest. Cf. 
Pratz v. Louisiana Polytechnic Institute, 
316 F.Supp. 872 (D.C.W.D.La., 1970), 
aff . 401 U.S. 1004, 91 S.Ct. 1252. 28 L.Ed. 
2d 541 (1971). Marinshaw was found 
to be familiar with the regulation. When 
he chose to place the evidence of this 
criminal conduct in his dormitory room 
he knowingly exposed this material to 
inspections by otfj^ials of the University. 
He cannot now reinstate as private an 
area he had agreed was thus accessible. 
A publicly owned dormitory room is not 
in my mind the equivalent of a private 
rooming house. I concur in the result 
as to the defendant, Piazzola, because I 
do not believe the regulation can be val- 

4. See the Authorities cited in footnote 2 
of Commonwealth v. McClotkey, Appel- 
lant, quoted $upra. 



idly construed to authorize the college to 
consent to an independent police search. 

In all other respects I concur in the 
opinion of the majority* 
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UNITED STATES DISTRICT COURT 

FOR. THE 
DISTRICT OF MASSACHUSETTS 



WILLIE MURPHY; RACHAEL RUFFIN, a minor, by her 

mother and next friend, WILLIE 

MURPHY; AGNESS WATTS; JEANNETTE WATTS and 

JAMES WATTS, minors , by their mother 

and next: friend, AGNES WATTS; ROSE HICKS; 

MARGARET POPULO, a minor by her mother 

and next friend, ROSE HICKS. 

Plaintiffs 

vs. 



JOHN T. KERRIGAN, individually, and in his 
capacity as Chairman of the Boston School 
Committee; THOMAS S. EISENSTADT, JOSEPH 
LEE j PAUL F. McDEVITT and PAUL T. TIERNEY 
individually, and in their capacity as 
members of the Boston School Committee; 

WILLIAM OFRENBERGER, individually, tod in CIVIL ACTION 

his capacity as Superintendent of the No. CAH59-1174^W 

Boston Public Schools; JOSEPH McDQNOUGH, 
individually, and in his capacity as 
principal of the Patrick Ei Gavin School; 
and EDWARD SULLIVAN, HARVEY BERLIN and FRANK 
C EL ON A, individually i and in their capacity 
as: teachers in the Boston school system. 



368 

AMENDED COMPLAINT 

1. - PRELIMINARY .STATEMENT 

In this civil action, parents and students seek a declaration that 
corporal punishment in the public schools is unconstitutional, and they seek to 
invoke this Court's equitable powers to prevent the further use of corporal pun- 
ishment in the Patrick F. Gavin School, a public junior high school within the 
city of Boston. 

2. JURISDICTION 

The jurisdiction of this Court is invoked pursuant to 28 U.S.C.A. 
SS1331i 1343 (3), and 1343 (4) . This action arises under the First, Fourth, 
Eighth, Ninth, and Fourteenth Amendments to the United States Constitution and 42 
U.S.C.A. S1983. The matter in controversy exceeds the sum of $10,000 exclusive 
of interests and costs. The action seeks injunctive and damage relief pursuant to 
42 U.S.C.A. S1983 and declaratory relief pursuant to 28 U.S.C.A. SS2201 and 2202. 

3. PARTIES 

A. Plaintiffs 

All plaintiffs are citicens of the United States and of the Common- 
wealth of Massachusetts and reside in the City of Boston. All minor plaintiffs are 
students at the Patrick F. Gavin School. 

(1) Rachael Ruffin is a minor girl and Willie Murphy is her mother 
and next friend. 

(2) Jeanne tte Watts is a minor girl and James Watts is a minor boy 
and Agnes Watts is their mother and next friend. 

(3) Margaret Populo is a minor girl and Rose Hicks is her mother and 

next friend. 



B. Administrative Defendants 

Cl) Defendants Eisenstadt, Kerrigan, Lee, McDevitt and Tierney 
are the sole current members of the Boston School Committee, the governmental 
body charged with general responsibility for the operation and management of all 

f 

public schools in the City of Boston, M.G.L.A. Chapter 71, Section 35 et. seq. 

(2) Defendant William Ohrenberger is the Superintendent of the 
Boston Public Schools and thereby the chief executive officer of the School 
Committee, responsible for the general management and supervision of the Boston 
Public Schools. M.G.L.A. Chapter 71, Section 59. 

(3) Defendant Joseph McDonough is a Principal duly appointed by the 
Boston School Committee and assigned to the Patrick F. Gavin School, a public school 
under the control and within the jurisdiction of the Boston School Committee. 

Ci Teacher Defendants 

(1) Defendant Edward Sullivan is a duly appointed teacher in the 
Boston School System, assigned to the Patrick F. Gavin School. 

(2) Defendant Harvey Berlin is a duly appointed teacher in the 
Boston School System, assigned to the Patrick F. Gavin School. 

(3) Defendant Frank Calona is a duly appointed teacher in the Boston 
School System > assigned to the Patrick Gavin School. 

4. CLASS 

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, plaintiffs 
sue on their own behalf and on behalf of others similarly situated. The class 
represented by plaintiffs consists of approximately 1,235 students, the parents of 
said students in the Patrick F. Gavin school, and all those persons who may become 
students and parents of students at the Patrick F. Gavin School. The class is so 
numerous that joinder of all members is impracticable. There are questions of law 



170 



and fact common to the class, the representative plaintiffs will fairly arid 
adequately protect the interests of the class, the parties defendant have acted 
or refused to act on grounds generally applicable to all persons within the class * 
thereby making final injunctive and declaratory relief appropriate with respect to 
the class as a whole. The questions of law or fact common to the members of the 
class predominate over any questions affecting only individual members and a class 
action is superior to other available methods for the fair and efficient adjudica- 
tion of the controversy. 

« 

5. STATEMENT OF FACTS 

All incidents of corporal punishment and abuse described in this 
complaint occurred at the Patrick F. Gavin School while school was in session. All 
teacher defendants* conduct was undertaken in their^ capacity as teachers and under 
color of state law. ^ All teacher defendants inflicted corporal punishment malicious- 
ly, in bad faith, and with full knowledge that their conduct violated school 
department Regulations and/or other laws. All corporal punishment inflicted was 
excessive and not a proportionate response to any conduct of the plaintiff students. 
All administrative defendants knew or should have known that corporal punishment 
was and is inflected in the Patrick F. Gavin School and all administrative defendants 
failed to take appropriate action to* insure the cessation of corporal punishment. 

(A) On June 5, 1969, plaintiff Rachael Ruf fin was 13 years old 

and was an eighth grade student at the Patrick F. Gavin School. On or about that 
date^ teacher defendant Edward Sullivan pushed and slapped Rachael Ruf fin allegedly 
for school disciplinary reasons. 

(B) On or about June 6, 1969, plaintiff Willie Murphy met with 
defendant Joseph McDonough, principal of the Gavin School at his office to discuss 

the beating defendant Sullivan had given her daughter Rachael Ruf fin the day before. 
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At this meeting, Teacher defendant Edward Sullivan, in the presence of defendant 
McDonough, grabbed and shook plaintiff Willie Murphy and subjected her to verbal 
abuse. 

(0 On October 29, 1969, plaintiff Jeannette Watts was 14 years 
old and a student at the Patrick F. Gavin School. On or about that date teacher 

defendant Edward Sullivan struck Jeannette Watts ail^edly for school disciplinary 
reasons. 

(D) On or about the same date, teacher defendant Harvey Berlin 
roughly grabbed Jeannette Watts and slapped her allegedly for school disciplinary 
reasons. 

• (E) On October 29, 1969 , plaintiff James Watts was 13 years bid and 
a student it the Patrick F. Gavin School. On or about that date, teacher defendant 
Frank Celona struck James Watts on his hands with a rattan allegedly for disciplinary 
reasons. No principal or teach was present when this punishment was inflicted. 

(F) On or about the same date, teacher defendant Edward Sullivan 
struck, grabbed, pushed, and verbally abused James Watts allegedly for school 
disciplinary reasons. - — — — 

(G) On October 29, 1969, plaintiff Margaret Populo was 14 years old 
and a ninth grade student at the Patrick F. Gavin School. On or about that date, 
teacher defendant Harvey Berlin struck plaintiff Populo allegedly for school 
disciplinary reasons; 

(H) Teacher defendants and/or other teachers in the Patrick F^ Gavin 
School have inflicted and continue to inflict corporal punishment upon other plain- 
tiffs within the class. Because corporal punishment is and has been regularly 
utilized as a means of discipline within the Patrick F. Gavin School, the plaintiffs 
believe and fear that its use will continue unless this Court intervenes and enjoins 
the future use of corporal punishment. 



1 

i 



(H At all times Material herein, administrative defendants have 
authorized corporal punishment for: "Disciplinary reasons ,r . I. [in] extreme cases. 
Boston School Committee Regulations 211.5-2ll.7 (attached hereto as Exhibit A and 
incorporated by reference herein) . 

(J) Defendants failed to malce available any procedural safeguards 
to plaintiff students before inflicting corporal punishment on them in this case: 

1. Defendants failed; to notify plaintiff students of what, if any y 
misconduct they had allegedly engaged in sufficiently before any hearing so that 
plaintiffs might have had time to prepare th^if defense. 

2v Defendants failed to give plaintiffs any opportunity for a 
hearing, however informal, to present their side of the alleged misconduct before 
an impartial referee. 

/' 3. Defendants failed to give plaintiffs any opportunity to present 

witnesses or other evidence in their defense. 

4. Defendants failed to give plaintiffs any opportunity to question 
or cross famine any witnesses against them • 

5. Defendants failed to give plaintiffs any opportunity to be* 
represented in any hearing by attorneys, parents, friends or any other person. 

6i Defendants failed to ntitify plaintiff students that they had rights 
to notice of charges * hearing , arid representatioriv 



* 6. CAUSE OF ACTION 

Defendants' conduct in executing, permitting, and/or failing to 
prevent the inflicting of corporal punishment at the Patrick F. Gavin School violates 
the Constitution of the United States for the following reasons: 

A» The infliction of corporal punishment by public school officials 
on public school students on its face abridges the "privileges arid immunities" of 
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all such students as well as plaintiff students oh the facts in this case including 
their rights to physical integrity, dignity of personality and freedom from 
arbitrary authority in violation of the Fourth, Ninth and Fourteenth Amendments to 
the United States Constitution. 

B. The infliction of corporal punishment oh its face "deprives" all * 
public school students as well as plaintiffs on the facts of this case of "liberty 
without due process of law" in violation of the Fourteenth Amendment to the United 
States Constitution since it is arbitrary , capricious and unrelated to achieving 
any legitimate educational purpose. On the contrary, the use of corporal punish- 
ment in the schools results in a hostile reaction to authority, breeds further 
violence and. interferes with the educational process and academic inquiry. 

C. The infliction of corporal punishment oh public school students 
on its face constitutes "cruel and unusual punishment" as well as the facts of 
this case, since it was grossly disproportion plaintiff 
students may have engaged in, in violation of the Eighth and Fourteenth Amendments 
to the United States Constitution. 

D. The standards adopted by the defendahts with respect to inflicting 
corporal punishment on students: 

!> are arbitrary, not rationally related to any legitimate education- 
al purposes and ! destructive of the educational process^ 

2. are vague, fail to provide students adequate notice of the prohibi- 
ted conduct and permit arbitrary enforcement ; 

3. are overbroad, penalize student conduct protected by the First 
Amendment and chill the exercise of First Amendment Freedoms; all in violation of 
the Due Process clause of the Fourteenth Amendment; 
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5. constitute} "cruel and unusual" punishment in violation of the 
Eighth and Fourteenth Amendments i 

E. Defendants' failure to provide plaintiff students in this case 
any procedural safeguards before inflicting corporal punishment on them, including 
adequate notice of alleged misconduct, hearing, examination and cross-examination, 
representation and notice of rights constituted summary punishment and "deprived" 
plaintiffs of "liberty without due process of law" in violation of the Fourteenth. 
Amendment to the United States Constitution. 

F. Defendants' conduct in inflicting corporal punishment on female 
plaintiffs Rachael Ruff in, Jeannette Watts and Maigaret Populo, violated the 
express provisions of Boston School Committee Regulations which prohibit corporal 
punishment of girls, the infliction of punishment on male plaintiff James Watts 
also violated these Regulations because it was excessive, no faculty witness was 
present and his conduct was not "extreme.'' 

7. IRREPARABLE INJURY 

Defendants' past and continuing infliction of corporal punishment 
on plaintiffs and their class caused and will continue to cause great and irrepara- 
ble injury to plaintiffs and their class by greatly damaging their education, 
causing them severe and permanent physical and emotional injury, violating their 
physical integrity, and destroying their dignity of-personality. Further, 
defendants' past and continuing infliction of corporal punishment on plaintiffs and 
their class will irreparably injure plaintiffs* fundamental Constitutional rights 
to be free from arbitrary and capricious governmental actions and irreparably injure 
the public's interest in ensuring that, its fundamental laws are obeyed by government 
§• INADEQUATE LEGAL AND ADMINISTRATIVE REMEDIES 

Plaintiffs have no adequate legal or administrative remedies. 



WHEREFORE, plaintiffs pray for relief as follows: 

1. That a temporary restraining order, preliminary and permanent 
injunction issue, enjoining and restraining order, preliminary and permanent 
injunction issue, enjoining and restraining the defendants, their agents, servant 
and employees from inflicting any form of corporal punishment upon any student at 
the Patrick F. Gavin School. 

2. That a declaratory judgment issue declaring that the Fourth, 
Eighth, Ninth and Fourteenth Amendments to the United States Constitution prohibit 
any form or corporal punishment upon any student at the Patrick Ei Gavin School. 

3. That this Court appoint a special Master to the Patrick Fi Gavin 
School to insure that this Court's orders are enforced and to insure that the. Con- 
stitutional rights of the plaintiffs are fully respected. 

4. That the Master be directed to implement a mechanism for 
receiving complaints against teachers along the lines of the plan set forth in 
Exhibit B attached hereto and incorporated by reference herein. 

5. That judgment be entered against the defendants, jointly and 
severally, of $25,000 as to each plaintiff as compensatory and punitive damages, 
plus interest arid costs. 

6. For such other relief as the Court deems appropriate. 

By their attorneys, 



James W . Do lan 

Boston Legal Assistance Project 
482 Broadway 

South Boston, Mass. 02127 
268-2272 



Gershon Ratner 

Boston Legal Assistance Project 
84 State Street 
Boston, Mass. 02109 
742-8930 
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Michael L* Altman 

Boston Legal Assistance Project 

474 Blue Hill Avenue 

Roxbury, Mass* 02121 

442-0211 
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EXHIBIT A 
Boston School Committee Regulations 
in effect during 1968-69 and 1969-70 school years 

Strike out Sections 209 to 215, inclusive, and substitute in place thereof 
the following; 

Sect* 209.1 Every pupil must come to school clean in his person and proper- 
ly dressed. The head master or principal may require a pupil to present himself 
in such dress and personal appearance as shall not be detrimental to the best 
interests of the school. 

2. The possession of switch knives, garrison belts, metallic knuckles, 
firearms, or any other dangerous weapon is forbidden by law. A pupil who violates 
this criminal law shall be liable to suspension or expulsion. 

Sect. 210.1 Tardiness, unless satisfactorily explained, shall be subject 
to a proper penalty. Tardy pupils shall present on the next school ^ay an excuse 
in writing from their parents or guardians, but shall not be sent home to obtain 
such an excuse. TThe principal or teacher in charge of a building may request the 
presence of a parent of a pupil who is frequently tardy. 

Sect. 211.1 Before making a final decision in regard to disciplinary action 
taken by a teacher, the head master or principal shall consult with the teacher 
concerned and, if necessary, with the pupil and his parent. In problems concerning 
pupil conduct, the classroom teacher should exercise the authority proper to a 
parent of good judgment. Although the head master or principal should assist the 
teacher to meet disciplinary problems, the responsibility for the correction of 
classroom behavior is the teacher* s. 

2. The confinement; of pupils in a closet or wardrobe, or the exclusion of 
a pupil to a corridor or any other unsupervised area, or the use on the part of 
the teacher of sarcastic or discourteous language is forbidden. 

3. No physical restraint of any kind shall be used in a kindergarten. 

4. A teacher may temporarily exclude from the classroom to the office of the 
head master or principal a pupil whose continuous misbehavior is such as to prevent 
a teaching-learning situation for the class. Such exclusion shall continue, but 
for not more than one school day, until the head master or principal has consulted 
with the teacher regarding the pupils status. A pupil who is excluded from the 
classroom shall be escorted to the office of the head master or principal or to 
whatever supervised area may be designated by the head master or principal. 

5. Corporal punishment may be administered for disciplinary reasons by any 
teacher or principal. Corporal punishment shall be restricted to boys in day 
elementary and junior high schools and in the M. Gertrude Godvin School; shall be 
confined to blows on the hand with a rattan and in the presence of a competent 
witness, who shall be either the principal or a teacher designated in sight of 
other pupils; provided, that corporal punishment shall not be inflicted when it 
might aggravate an existing physical impairment or produce permanent or lasting 



371 



injury; provided further, that it shall be resorted to only in extreme cases and 
after the nature of the offense has been fully explained to the offending pupil* 
Violent shaking or other gross indignities are expressly forbidden* 

6. Cases of corporal punishment shall be reported by each teacher on the dates 
of their occurrence, in writing to the principal of the district These reports 
shall state the name of the pupil, the name of the witness, the amount of punish- 
merit, and the reason therefor* These reports, together with those cases of corporal 
punishment inflicted by the principals, shall be kept on file for two years, at the 
expiration of which time they shall be destroyed* 

7* The number of cases of corporal punishment, by whomsoever inflicted, shall 
be reported by the respective principals monthly in writing to the superintendent 
and to the assistant superintendent in charge* 

Sect* 212.1 Any pupil may be detained (with the approval of the principal) , 
at the close of the session in day elementary or junior high schools for a period 
hot exceeding one hour to make up imperfect lessons, but such detention shall be 
only on account of the pupil's fault or neglect. 

2. A pupil may be barred from participation in extracurricular activities 
if, in the opinion of the headmaster or principal, he has failed to maintain a 
satisfactory standard of conduct or scholarship. 

3. Pupils in Latin and day high schools whose scholarship or conduct is 
unsatisfactory may be required to return to school after the close of the regular 
session for a period not exceeding two hours daily. 

Sept. 213.1 A head master or principal, in the case of a pupil under sixteen 
years of age who is a chronic school offender, may transfer, with the approval of 
the superintendent i such pupil to the M. Gertrude Godvih School; for continued or 
flagrant /iplatiohs of ordinary school discipline and good behavior. 

Sect. 214.1 A pupil who shall in any manner wilfully deface or otherwise 
injure any portion of a school estate; or write any profane or indecent language 
or make any obscene characters on school premises;, or who shall distribute or 
possess any obscene pictures or any obscene material, shall be liable to suspen- • 
sion, expulsion or other punishment according to the nature of the offense. 

2. A pupil who defaces, loses, or destroys any book, apparatus, or other 
property belonging to the City shall be required to replace the same or make good 
the cost of such repla snt. 

Section 215 

215.1 Any student, after the chronological age of sixteen years, who fails 
four or more major subjects ior three successive bi-monthly marking periods, and 
whose conduct is unsatisfactory in the opinion of the head master or principal, 
may be suspended, except in those cases where the failure is due to excused and 
legitimate absence from school or where there exist extenuating circumstances. If 
the pupil so suspended is not reinstated within five school days from the date of 
his original suspension, then the matter shall be referred in writing by the head 
master or principal to the assistant superintendent for the district in which the 
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school is located. Upon request of the pupil so suspended or his parent or guardian, 
said assistant superintendent shall hold a hearing in the matter and render a 
decision within ten school days from the date of the original suspension. The 
head master or principal or the pupil so suspended or his parent or guardian may 
request that the superintendent review the decision of the assistant superintendent, 
and, if such a request is made, the superintendent may, if he so elects, grant a 
hearing in the matter. If such case is not settled by the superintendent within 
five additional school days, the head master or principal or the pupil or his 
parent or guardian may request that the school committee review the matter and the 
school committee may hold a hearing if it so elects. In the event of appeal by 
the bead master or principal to the superintendent or the school comnittee and 
pending decision in such matter by the superintendent or the school committee, the 
pupil shall be temporarily reinstated. 

215.2 A head master or principal may suspend a school offender who is over 
sixteen years of age for continued flagrant violations or ordinary school discipline 
and good behavior. During the period of suspension, the head master or principal 
may refuse, after conference with the parents, to reinstated within five school days 
from the date of his original suspension, then the matter shall be referred in 
writing by the head master or principal to the assistant superintendent for the 
district in which the school is located. Upon request of the pupil so suspended or 
his parent or guardian, said assistant superintendent shall hold a hearing in the 
matter and render a decision within ten school days from the date of the original 
suspension. The head master or principal or the pupil so suspended or his parent 

or guardian may request that the superintendent review the decision of the assistant 
superintendent and, if such a request is made, the superintendent may* if he so 
elects , grant a hearing in the matter. If such case is not settled by the super- 
intendent within five additional school days, the head master or principal or the 
pupil or his parent or guardian may request that the school committee review the 
matter and the school committee may hold a hearing if it so elects. In the event 
of appeal by the head master or principal to the superintendent or the school 
committee and pending decision in such matter by the superintendent or the school 
committee, the pupil shall be temporarily reinstated. 

215.3 A head master or principal may suspend a school offender who is under 
sixteen years of age for violent or pointed opposition to authority or for continued 
or flagrant violations of school discipline and good behavior. In such cases the 
principal shall forthwith request the attendance of the parent or guardian of such 
suspended pupil at his office for the purpose of consultation and adjustment. If 
the pupil so suspended is not reinstated within three school dajrs from the date of 
his original suspension, then the matter shall be referred in writing by head master 
or principal to the assistant for the distiict in which the school 

is located. Upon request of the pupil so suspended or his parent or guardian, said 
assistant superintendent shall hold a hearing in the matter and render a decision 
within six school days from the date of the original suspension. The head master 
or principal or the pupil so suspended or his parent or guardian may request that 
the superintendent review the decision of the assistant superintendent and, if such 
a request is made, the superintendent may, if he so elects, grant a hearing in the 
matter. If such case is not settled by the superintendent within five additional 
school days, the head master or principal or the pupil or his parent or guardian may 
request that the school committee review the matter and the school committee may 
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hold a hearing^if it so elects. In the event of appeal hy the head master or 
principal to the^superlatendent or the school committee and pending decision in 
te^rny re^a:^^ ° r ^ pupil shall he 

nr m /° student over sixteen years of age may be transferred to another school 

or suspended for more than ten school days for disciplinary reasons except in accor- 
dance with sections 215.1 or 215.2. No student. unde? sixteen yeart Sagemay be 
transferred to another school or suspended for more than six school days for disci- 
plinary reasons except in accordance with section 2i5.3. 

Ch. III. Duties of the Superintendent 

60.1 He may review aU cases of suspension or discipline of pupils which are 
referred to him under section 215. ^ f 
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EXHIBIT B 



PROPOSED RULES PERTAINING TO GRIEVANCES 
AGAINST TEACHERS 



!• Statement of Purpose : 

These rules seek to provide a mechanism for the resolution of complaints filed 
against persons who are employed as teachers by the Boston School Committee. 
The purposes of these rules are to insure fair procedures for teachers who are 
complained against , to insure that a complaining person is able to present his 
claim knowing that it will be heard and determined speedily and impartially, 
and to involve teachers, parents, and administrators in matters which vitally 
concern the educational process in Boston. 

2. Definitions : 

A. Major grievance: A complaint which, if proved, would constitute a violation 
of the Rules of the Boston School Committee or grounds for the suspension of 
dismissal of a teacher under Mass ; Geri. Laws Ch . 71 SS42 * 42D; 

B. Minor grievance: Any complaint against a teacher in the Boston School 
System which does not constitute a major grievance/ 

C. Complainant: the parent or guardian of any person who is a student in the 
Boston School System; 

D. Grievance Board: A board, composed for each school within the Boston School 
System, consisting of the following; members : 

a. The District Superintendent who is responsible for the district in 
which the school is located. The District Superintent shall act as 
chairman of the -Board; 

- . 

b# One teacher selected annually by the teachers of each school within the 
Boston School System; 

c. One parent selected annually by the Home and School Association or 

other organization which generally represents parents of students within 
the school i 

3. A complainant may present a major or minor grievance to the headmaster or princi- 
pal of the school to which the teacher is assigned. The grievance may be presented 

w orally or in writing, but in any case it shall be presented within ten days of 
the date when the grievance occurred • For good cause the principal or headmaster 
may accept a grievance presented within a reasonable time after the ten day period 
has expired. If the grievance is presented orally, the principal or headmaster 
shall Immediately reduce the grievance to writing and shall confirm that the 
grievance is properly stated by obtaining the signature of the complainant. A 
copy of the written grievance shall then be delivered to the co^>l^inant. 
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A. Within two school days after the grievance is reduced to writing the headmaster 
or principal shall deliver a copy of the grievance to the teacher who has been 
complained against. The headmaster or principal shall not disclose the contents 
of the grievance to any person outside the school administration without the 
consent of the teacher., 

5. Within three school days after delivery of a copy of the grievance to the teacher, 
the principal or headmaster shall meet with the complainant and the teacher 

and attempt to adjust the grievance. The teacher and the complainant shall 
have the right to appear at the meeting with counsel and shall have the right 
to call and examine any witness who appears at the meeting. 

6. If the grievance, is not adjusted to the satisfaction of any party to the 
proceeding, the matter shall be referred by the principal or headmaster to 
the Assistant Superintendent for the District within two school days after 
the meeting. 

7. If the matter involves a major grievance,, the Assistant Superintendent shall 
immediately notify the other two members of the grievance board for the school 
involved and shall schedule a hearing within ten school days after the matter 
was referred to him. 

8. The hearing before the grievance board shall be conducted as follows: 

A. Reasonable notice of the hearing shall be sent to all parties by the 
Assistant Superintendent and shall include statements of the time and 
place of the hearing. Parties shall have sufficient notice of the facts 
and issues involved to afford them reasonable opportunity to present 
evidence and argument. 

B. All parties shall have the right to call and examine witnesses, to intro- 
duce exhibits , to question witnesses who testify and to submit Prebuttal 
evidence. 

C. The gr^ievance board is hot required the rules of evidence 
may be admitted and given probative effect only if it is the kind of 
evidence on which reasonable ^persons are accustomed to rely in the conduct 
of serious affairs. 

D. All parties to the proceeding shall have the right to be represented by 
counsel. 

E. Any party shall, of his own expense, have the right to record or have 
transcribed the proceeding before the grievance board. 

F. The hearing shall be closed to the public unless the teacher who is com- 
plained; against elects to make it a public hearing. 

G. The decision of the grievance board; shall be rendered within five school days 
after the termination of the hearing, shall be based soley upon the 
evidence presented at the hearing, shall be in writing, and shall include a 
statement of the facts, and a recommendation for disposition. Any member of 



the grievance Board may write his own decision either concurring or dissenting 
from the decision of the majority. 



9. If the grievance Board recommends that the teacher be suspended, transferred * 
or dismissed from the System, the matter shall be referred to the Superintendent 
of Schools who shall take such action as he deems appropriate after giving due 
weight and consideration to the decision of the grievance board; 

10. Any party to the proceeding before the grievance board may within five school 
days after receipt pf notice of the decision, request the Superintendent of 
Schools to review the decision of the board and the Superintendent may, if he 
so elects, grant a hearing; 

11. Any party to the proceeding may request the School Committee to review the 
decision of the Superintendent and the school committee may hold a hearing if 
it so elects., 

12; If the grievance board recommends disciplining a teacher in such a^way that 

does not involve suspension, transfer^ or dismissal, thfe- Assistant Superinten- 
dent; shall, unless the recommendation is; reversed by the Superintendent or 
School Committee, carry out the recommendation within a reasonable period of 
time. 

13* If the matter involves a minor grievance, the Assistant Superintendent shall 

meet with alt parties within, five school days after ithe matter was referred to . 
him; All patties shall have the right to appear at the meeting with counsel 
and shall have the right to call and examine any witness who appears at the 
meeting. The Assistant Superintendent shall use his good of fices to adjust 
the alleged grievance to the satisfaction of all parties. 



DON B. KATES, JR. 
BRIAN PADDOCK 
DIANE V. DELEVETT 
PETER D. COPPELMAN 
Attorneys at Law 
22 Martin Street 
Gilroy, California 95020 
Telephone: (408) 842-8271 

Attorneys for Plaintiffs 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 



FERNANDO HERNANDEZ, et al. , ) 

) 

Plaintiffs, ) 
) 

vs. ) 

6*1. Nichols, et ai. , .) 

) 

Defendants. ) 

) 

— -— - ----- - - ) 



NO. C-70-800-RFD 

MEMORANDUM OF POINTS AND 
AUTHORITIES IN SUPPORT OF 
APPLICATION FOR TEMPORARY 
RESTRAINING ORDER 



PRELIMINARY STATEMENT 
Plaintiff FERNANDO HERNANDEZ is a thirteen year old grammar school student 
standing five feet 1-1/2 inches and weighing 103 pounds. Defendant O.E. NICHOLS, 
the principal of Pacheco Elementary School in which FERNANDO is a student , is a 
man of mature years standing 5» 11" and weighing 180 pounds. On April 2, 1970 
defendant NICHOLS, apparently in the course of punishing FERNANDO, beat him about 
the head and face with his fists kicked him in the rear and violently threw him 
to the ground where he was again kicked . FERNANDO, was never inf ormed of the 
iifraction of which he was accused, much less given the opportunity to refute the 
accusation, this incident is but the latest, and not the most serious, of a 
series of beatings which defendant NICHOLS has inflicted upon grammar school" 
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students. Such incidents include at least two occasions on which children were 
knocked unconscious. Although these assaults were illegal under California law, 
.arid under their own regulations, defendant members of the Board of Educatibri have 
refused all pleas that NICHOLS be disciplined or directed to discontinue such 
illegal acts. 

In addition to damages, plaintiffs seek temporary and permanent injunctive 
relief forbidding the following: 

(1) Kickirig of children or beating the© about the head or face or any other 

I, " 

part of the body except the buttocks, or any beating which is of excessive severity 
or which violates defendant's own' regulations on the subject; 

(?) The infliction of any beating without prior notification the child 
.snd the parents of the reasons therefor arid an opportunity to refute the/ evidence 
against him and to confront his accusers; 

(3) The infliction of any beating casually or in the heat of anger, or with- 
out the concurrence of two adults other thari the school employee who accuses the 
child; I 

(4) The infliction of any beatirig by the school employee who accuses the 
child: 

(5) Failure to provide an explicit and exclusive list of infractions for 
which beatings will be inflicted along with a schedule of maxinhim punishments. 

ARGUMENT 

I. BEATINGS LIKE THOSE INFLICTED UNPON FERNANDO ARE REMEDIABLE 
UNDER THE FEDERAL CIVIL RIGHTS ACTS. 

Whether under the rubric of cruel and unusual punishment, invasion of a 
right to personal security or general due process, it is clear that unjustifiable 
piysical assault of citizens by public officials is unconstitutional and is remedi- 
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able under the Civil Rights Acts. York v. Story . 324 F.2d 450, 456, n. 12 (9 
Circ. 1964), Allison v. California Adult Authority . 419 F. 2d 822, 823 (9 Cir. 
1969), Jackson v. Bishop, 404 F. 2d 571 (8 Cir. 1969) and cases .there cited, it 
is equally clear that administrative officials who countenance such activity 
by knowingly refusing to take steps to protect the victims thereof are subject 
at least to injunctive relief. See e.g. Schnell v; City of Chicago. 407 F.2d 
1084 (7 Cir, 1969) ("Under section 1983 i equitable relief is appropriate in a 
situation where governmental officials have notice of the unconstitutional 
conduct of their subordinates and fail to prevent a recurrence of such miscon- 
duct."), Lahkford v. Gelston. 364 F. 2d 197 (4 Cir. 1966), Holt v. Sarver . 300 
F. Supp. 825 (E.D. Ark. 1970). See also Fernelius v. Pierre . 22 Cal. 2d 226, 
138 P. 2d 12 (1943). 

In addition to its specific guarantees , the due .process clause of the 
Fourteenth Amendment generally forbids public officials to act in a manner which 
"shcoks the conscience." Rochin v. State of California. 342 U.S. 165, 169-170 

(1953). Surely the conscience is shocked by the beating of a child in the manner 
described in plaintiffs verified complaint, particularly when is done in the 
heat of anger, without notice of the accusations against him or opportunity for 
the child to refute them. (Nor is the shock value of the situation reduced by 
the fact that defendants have never denominated the offenses for which corporal 
punishment will be imposed or set out a schedule of maximwn punishments.) 

In discussing this matter, it is worthy of note; that corporal punishment 
in state prisons is outlawed per se by every state except Mississippi and 
Arkansas and has recently been judicially invalidated as; a cruei and unusual 
punishment in the latter. Jackson v. Bishop . 404 F. 2d 571 (8 Cir. 1969). It is 
incongruous, to say the least, that grammar school children should be subjected 
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to treatment considered too harsh, or susceptible to administrative abuse for 
hardened criminals. Plaintiffs do hot in this action challenge the constitution- 
ality of corporal punishment for grammar school students per se_. 1] Of course 
it might meaningfully be suggested that corporal punishment of children is expected 
to be so much less severe than that applied to prisoners as to be qualitatively 
different. Many parents employ moderate corporal punishment even without 
procedural amenities and are not considered to have violated societal norms 
thereby. But the position of a parent, whose chastisement of the child will 
predictably be restrained by love, is very different from a school official, 
particularly one of the character of defendant NICHOLS. After all-, even a 
parent would not be privileged to kick, and beat about the head, a child of 
grammar school age. 

tt- DEFENDANT NICHOL'S CONDUCT WAS ILLEGAL UNDER CALIFORNIA LAW 

AND UNDER THE; REGULATIONS, PROMULGATED BY THE NORTH COUNTY DISTRICT . 

California Education Code S 10854 authorizes teachers to impose corporal 
punishment in accordance with regulations promulgated by their local school 
boards. The regulations of the School District, though meagre, do require that 
all blows be formally administered with a paddle to the child's posterior. They 
further require; the presence of at least* one adult witness. (Exhibit D). 

The authorization of Education Code S10854 is limited by the provisions 

of Penal Code S273a (prohibiting infliction of "unjustifiable physical pain" 

upon a child) as authoritatively construed in People v. Curtiss . 116 Cal.App. 

Supp. 771, 300 Pac. 801 (1931). The court therein upheld the conviction of a 

gramwar school principal under S273a on the alternative grounds of unjustificably 

paddling a child and/or using excessive force in such paddling. 

1] This is. not, however, to be construed as an admission by plaintiffs or their 
counsel of the constitutionality of the practice. Rather, it is plaintiff's 
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personal view, as layman, that the schools ought to have power to inflict moderate 
corporal punishment under adequate safeguards against injury and standards of 
proced ural fairness. The scope of this lawsuit is thus circumscribed by plain- 
tiffs desire for limited relief, rather than by the parameters of constitutional 
protection. 



The court first considered and rejected a line of older cases holding that a 
teacher has absolute discretion as to whether or not a pupil should be punished and 
as to the extent of the punishment. On the contrary, Penal Code S273a authorizes 
the trier of fact to determine whether the punishment was "unjustifiable," i.e.. 
whether: (a) any punishment at all was justified; (b) corporal punishment was 
justified; (c) if corporal punishment was justified, the amount inflicted was 
nevertheless excessive: 

"And even if it be conceded that there is no direct testimony that 
punishment (irrespective of degree) was unmerited, under the circum- 
stances, we take it that the trial judge jwho sat as finder of fact] 
was not bound to accept the opinion of the appellant [defendant] to the 
I effect that it was merited . He could determine the question from a 

/ 

"consideration of the circumstances under which the punishment was 
inflicted, and reach the coriclusidn~as stated by him at the close of 

the case— that its infliction for the alleged injury to another boy was 

I 

without cause, because the defendant made no attempt 'to gain any facts 
ir * relation to the matter; she preferred to rely upon the unsupported 
statement made by the mother [of the other child] who was, no doubt, more 
or less agitated by reason of the alleged injury inflicted upon her boy.'" 
(300 Pac at 807) • 

As to the issue of excessiveness, the trial court could properly rely upon 
evidence of bruises on the child's body and the testimony of the child and his 
brother, even though that testimony was contradicted by that of teachers who served 
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under the defendant's direct supervision and control. 300 Pac at 805-806. 

The Curtiss case appears to be the only construction of Penal Code S273a 
with regard to corporal punishment inflicted by a teacher upon a student, or in 
relation to Educ. C. S10854. 

In subsequentally reenacting S273a in identical form (except to add imprison- 
ment to the previous provision for a fine in case of violation) , the California 
legislature must be deemed to have accepted the construction placed upon the 
statute by Curtiss. See In Be Halcomb. 21 Cal.2d 126, 130 P2d. 384, 386 (1942) 
("the Legislature is presumed to have known of these decisions and to have had 
them in mind when it enacted [a new statute] in practically the exact language of 
[its predecessor].") 

The Curtiss decision (rendered on facts not materially different from 
those involved in the present case) is relevant in two respects. First, it is 
dispositive that defendants' conduct is unlawful as aj matter of state law and 
therefore subject to injunction within the ancillary jurisdiction of this court. 
2] But Curtiss, and Penal Code S273a, are also of vital importance to plaintiffs' 
federal civil rights claims. In general, states are free to impose punishments 
or delegate the imposition of punishments, as they see fit so long as: (a) pro- 
cedural fairness obtains, (b) punishments* are not cruel and unusual; (c) the 
punitive scheme is rationally related to some legitimate state purpose. The 
operation of the schools is a matter entrusted to state and local administrative 
officials, and one with shich the federal courts are loath to interfere. 3] But, 
in. view of the illegality of defendant's acts under state law, the foregoing 
principles are inapplicable to this situation— or, apply with reverse English . It 
is not this court, but rather defendants, who are interfering with the lawful 
administration of the schools. Plaintiffs ask no more than that this Court 
enforce the dictates of state law against public officials who have flouted them. 
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Nor can it be suggested that defendants' conduct is anything other than constitu- _ 
tionally arbitrarary, irrational and unreasonable for it is patent that violation 
of state law cannot be justified as rationally related to any legitimate state 
objective. Finally, where state legislation parallels basic requirements of fed- 
eral constitutional guarantees, violation of such state requirements is ipso 
faci|o constitutionally prohibited. Vaile v. Stengel . 176 F.2d. 697 (3 Cir. 1947). 

HI. TO AVOID VIOLATION OF DUE PROCESS AND THE PROHIBITION AGAINST 
CRUEL AND UNUSUAL PUNISHMENTS. CORPORAL PUNISHMENT MUST BE 
ATTENDED BY CERTAIN BASIC MINIMAL PROCEDURAL SAFEGUARDS 7 

Plaintiffs are not familiar with any federal civil rights case, or indeed any 
case, which has considered the constitutionality of corporal punishment of school 
children; Two recent district court opinions do consider the requisites of Cor- 
poral punishment of state prisoners for infractions of prison rules. A] Talley 
v. Stephens, 247 F.Supp 683 (E;D. Ark. 1965), Jackson v. Bishop . 268 F.Supp. 804 
(E.D. Ark. 1967), rev f d. on other grounds 404 F.2d. 57i. 

The prison regulations and jpraotices as they existed at the time of the Talley 
case bore a remarkable resemblance to those employed by defendants in the present 
case. As the court said at pp. 687-688 of 247 F. Siipp: 

. . the [State Penitentiary] board adopted a brief resolution authorizing 

the corporal punishment whenevet in the judgment of the prison superintendent 

it apperas that such punishment is necessary to maintain prison discipline or 

to enforce r espect for Penitentiary policies. The resolution did not prescribe 
2] See discussion infra , at p. 10 . 

3] On the other hand, the federal courts are imperatively required to inter- 
vene when school administration imperils the exercise of federal rights. "However 
wide the discretion of School Boards, it cannot be exercised so as to arbitarily 
deprive persons of their constitutional rights." Johnson v. Branch ^ 364 F.2d 
177, 180 (4 Cir. 1966). S^e also Jackson v. Bishop . 404 E.2d 571, 577 (8 Cir. 
1968). ~" — — 

4] As previously indicated > on appeal from the second of these district court 
decisions the Eighth Circuit declared corporal punishment unconstitutional per se, 
The lower court decisions assumed the constitutionality of corporal punish 
imposed certain minimum requirements qf procedural fairness and standards of physical 
safety. Of course the imposition of complete bar to corporal punishment in one area 
cannot justify ignoring any constitutional safeguards at all in another. 
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the form of such punishment, or the extent to which it may be employed. Its 

administration in practice has been described. 

"There are no written rules or regulations prescribing what conduct 
or misconduct will bring on a whipping or prescribing how many blows will 
be inflicted for a given act of misconduct. The punishment is administered 
summarily, and whether an inmate is to be whipped and how much he is 
to be whipped are matters resting within the sole discretion of the 
prison employee administering the punishment, subject to the present 
informal requirement of respondent that the blows administered for a 
single offense shall not exceed ten." 

* 

In enjoining further corporal punishment until and unless new, more explicit 
regulations were issued by the Penitentiary Board, the Court outlined basic 
procedural safeguards identical to those which plaintiffs deem appropriate here: 
"But, the Court's unwillingness to say that the Constitution forbids the 
imposition of any and all corporal punishment on convicts presupposes 
that its infliction is surrounded by appropriate safeguards. It must 
not be excessive; it must be inflicted as dispassionately as possible 
and by responsible people; and it must be applied in refere nce to recog- 
nizable standa rds whereby a convict may know what conduct on his part 
will cause him to be whipped and how much punishment given conduct may j 
produce ... It is not the function of the Court to undertake to prescribe 
appropriate safeguards; that is the function of the Board or of 
respondent subject to the Board's approval. For the guidance of 
those in charge of the Penitentiary the Court will say, in a general 
way, that it has particular trouble with the fact that there is no 
established schedule of punishments, that punishments are inflicted 



summarily and by Assistant .Wardens who may or may not be men of 
judgment and temperate nature, arid that Talley as an individual has 
been subjected to physical beatings at the hands of Pike. The 
Court is also troubled by the fact that the question of whether a 
convict has produced "sufficient work" during a particular period 
is left to the subjective futgment of the Assistant Warden ^ who 
may, at times, act uncritically upon the recommendation or report of 
the line rider {prisoner supervising work] . " (247 F. Supp. at 689-90; 
emphasis added) 

When the case again cane before the district court two years later, the judges 
found it necessary to clarify *ind adumbrate the standards developed in the previous 
opinion. As was said at 268F. Siipp. 815-816: 

"First, more than one person's judgment should be required for a decision 
to administer corporal punishment. This is implicit in the existing 
rules which require such a decision to be made by a board of inquiry. 
In this procedure, the accuser should not be counted among those who sit 
in judgment. 

"Secondly, that circumvention of the rules and regulations by an official 
in time of anger is intolerable I Certainly a prisoner charged with a rule 
violation is entitled to and should be provided with an objectively 
reasoned, dispassionate decision as to whether or not he should be 
punished. 

"Third, that sunmary acceptance of one inmate's report on another without 
further investigation in determining whether punishment should be administered 
voids the effectiveness of any rules and regulations. 
"And; finally, it is suggested that the Superintendent or an Assistant 
Superintendent of the Prison participate in or review any decision to 
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inflict corporal punishment." 

IV. PLAINTIFFS ARE ENTITLED TO RELIEF ON THEIR STATE LAW CLAIMS. 

People v. Curtiss, supra , is dispositive of the rectitude of plaintiffs 
substantive claims. Conduct like that engaged in by defendant NICHOLS gives 
rise to a claim for civil assault. Serres-v. South Santa Anna School District , 
10 C.A.2d 152, 51 P. 2d 893 (1935). 

Furthermore, Pen. C S273a, as a criminal statute, establishes the public 
policy of the State, and, as such, is enforceable by equitable decree. Petermann 
v; International Brotherhood of Teamsters , 174 C.A.2d 184, 344 P. 2d 25 (1959), 
Glenn v. Clearnan's Golden Cock . Inc. 192 C.A2d 793, 13 CRptr. 793 (1961), 
Williams v. International Brotherhood of Machinists 27 C.2d 586, 165 P. 2d 903, 
905 (1946) ("...Where persons are subjected to certain conduct by others which 
is deemed unfair and contrary to public policy, the courts have full power to 
afford the necessary protection.") . See also Sapiro v. Frisbie , 93 Cal.App.299, 
270 Pac. 280 (1928). 

DATED: April 16, 1970 

Rsspecfully submitted, 

By 

DON B. KATES, JR. 
Attorney for Plaintiffs 



IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 



FERNANDO HERNANDEZ, MAXINE 
* HERNANDEZ, LUPE HERNANDEZ, 
ROSEMARY HERNANDEZ , YOLANDA 
HERNANDEZ, AUGUSTINE HERNANDEZ 
and DANIEL HERNANDEZ, through 
their parents and general 
guardians MAX and GUADALUPE 
HERNANDEZ; GENARD GUTIERREZ, 
ORALIA GUTIERREZ and ALVIA 
GUTIERREZ, through their 
parents and general guardians 
JOSE C. and SEVERA GUTIERREZ; 
RONNIE ACOSTA, CONRADO ACOSTA, 
ARMANDO ACOSTA, JOE LOUIS 
ACOSTA and MIKE ACOSTA, JR. 
through their parents arid 
general guardians j MIKE and 
ADELIA ACOSTA; all for them- 
selves individually and for 
all other parents and children 
similarly situatuated. 

Plaintiffs 

vs. 

ORVTLLE E. NICHOLS, indiv- 
dually and as Superintendent 
of the NORTH COUNTY JOINT. 
UNION SCHOOL DISTRICT; THE 
NORTH COUNTY JOINT UNION 
SCHOOL DISTRICT, a public 
entity, JOE CONCONI, WILLIAM 
HAWKINS, FRED SHARP, LILLY 
SHIMONISHI, and RUSSELL SMITH, 
all individually and as 
members of the Board of 
Trustee of the NORTH COUNTY 
JOINT UNION SCHOOL DISTRICT; 
and PAUL RUETER, individually 
and as an employee of the 
NORTH COUNTY JOINT ANION 
SCHOOL DISTRICT, 



NO. C-70-800-RFP 
ORDER TO SHOW CAUSE RE 
TEMPORARY RESTRAINING 
ORDER AND TEMPORARY 
RESTRAINING ORDER 



Defendants. 
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On reading the verified complaint of plaintiffs on file in this action, 
the affidavit* attached thereto and memorandum of points and authorities submitted 
therewith, and it appearing to the satisfaction of the Court that this is a proper 
case for granting an Order to Show Cause and a Temporary Restraining Order. 
A Temporary Restraining Order as set forth below having been agreed to: 

NOW THEREFORE it is hereby ordered that the above-named defendants and each 
of them appear before this Court at 190 Market Street, San Jose, California 
oh April 24th, 1970 at the hour of 10:30 a.m. then and there to show cause, if 
any the; have, why they and each of them and their agents, employees, alternates 
successors or anyone connected therewith should not be enjoined and restrained 
during the pendency of this action from imposing corporal punishment on child 
plaintiffs or any child similarly situated : (a) because of his racial or ethnic 
background; (b) in a cruel or excessive manner or disproportionately to the 
offense; (c) by blows with the hands or fists or feet to any portion of a child's 
anatomy except his posterior .such blows to be delivered only by hand or paddle 
and not to exceed five in number; (d) in the heat of anger or informally or 
casually; (e) by the person who brings the charge against the child ; (f) without 
the prior concurrence of at least two adult school employees other than the person 
who brings the charges against the child; (g) in any manner hot specified in the 
School District regulations on this subject: (h) except as provided in a list of 
offenses for which, corporal punishment will be imposed which shall also specify 
the maximum amounts of such punishments; (i) without prior written notice to the 
parent and and child of the charges and possible punishments and the opportunity 
for the same to be heard and for the child to confront his accusers. 

IT IS FURTHER ORDERED that pending the hearing and termination of said Order 
to Show Cause the defendants and each of them and their agents employees, alternates 
and successors, and anyone connected therewith, shall be, and they are hereby, 



restrained and en jo toed from Imposing corporal punishment on the named child 
plaintiffs Provided nothing herein shall prevent the defendants from taking 
other appropriate disciplinary action. 

DATED: April 16, 1970, at 10:52 a.m. 



Is/ ROBERT F. PECKHAM 



UNITED STATES DISTRICT JUDGE. 
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CORPORAL PUNISHMENT IN THE PUBLIC SCHOOLS 

Murphy v. Kerrigan 

« * 

After their children had been corporally punished in a Boston public 
school. 1 several parents brought suit in federal court against members of 
the school committee, the school principal, and the teachers who had 
inflicted' the punishment. 2 Plaintiffs challenged the use of corporal 
punishment as a disciplinary measure ih the publicschools. A consent 
decree was entered by which the school system agreed to ban corporal 
punishment so long as the present school committee is in office. The issues 
involved were not litigated. 

Because no previous cases had ;been brought challenging the 
constitutionality of corporal -punishment.? this suit performed a 
traabiazing function. 4 Plaintiffs argued that use of physical force 
constituted cruel and unusual punishment in violation of the eighth 
arriendmeht and a deprivation of liberty without due process of law in 
violation of the fourteenth amendment. They also contended that the 
absence of sufficient procedural safeguards before infliction of corporal 
punishment amounted to a denial of fourteenth amehdmeht protections.? 

The common law does not protect students against all corporal 
punishment. theradm|nistrat[on of which is governed in many jurisdictions 
by state statute or school board regulation. New jersey is the only state to 
prohibit it by law. 6 Statutes prohibiting cruelty to children and., more 
often, the common law of assault and battery provide some protection 

1 For alJeged misconduct. Jeanhette Watts, a fourteen«y car-old student at the 
Patrick F. Gavin School in Boston, was struck by her teacher on her cheek and fell as 
a result of the blow. Another teacher grabbed her by.the hair, forced her to the floor, 
and: slapped her in the face. For disciplinary reasons, a teacher took hold of a 
fourteen-year -old ninth grades Margaret Populo, punched her in the face.and ripped 
a pierced earring off her ear. fhirteeh-year-old James Watts received two blows on 
the palm of each hand with a bamboo rattan, causing sharp twinges, a welt, and 
broken blood vessels under the skin. Many other instances of corporal punishment 
were also charged: 

2 Murphy v. Kerrigan. Civil No. 69-1 1?4-W (D. Mass.. filed Nov. 6. 1969). 

3 Murphy v. Kerrigan. Civil No. 69-1174-W (D. Mass.. filed Nov. 7, 1969) 
(Wyzanski. C.J.) (opinion on motion tor temporary restraining order). 

Since then, another case has been brought posing similar constitutional 
arguments against the use of corporal punishment in public schools. Ware v. Estes, 
Civil No. 3-4147.V (N.b. Tex., filed Sept. 4. 1970). 

5 Counsel for Murphy also argued that the standards regulating the administration 
of corpora] punishment were arbitrary, vague, and overbroad, in violation of 
students* fourteenth amendment rights. In addition, they challenged use of corporal 
punishment on the grounds that it abridged some ill-defined children's privileges, as 
well as immunities panted by the ninth and fourteenth amendments. 

6 M. Remmlein A M. Ware. SCHOOL LAW 303 (1970); see N.J. Stat. Ann. § 
18A:6-1 (1968). 
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against abuses. Courts have held that corporal punishment of children 
must be administered without malice; 7 be reasonable in light of the age, 
sex, size, and physical strength of the child; 8 be proportional to the 
gravity of the offense; 9 and be performed to enforce reasonable rules: 10 
In holdings governing corporal [ punishment, some courts have presumed 
the reasonableness of the teacher's actions. 1 1 Permissible "unabusive" 
beatings with a rattan, strap, paddle, or hand, however, as Weil as beatings 
impermissible under common law, produce degradation and psychological 
reactions that provide the rationale for declaring all such punishments 
violative of the eighth and fourteenth amendments; 

Corporal punishment in the public schools is ineffective and harmful. If 
mildly and irregularly applied, it is useless in controlling behavior. In order 
to prevent the recurrence of unwanted behavior, corporal punishment 
must either be;applied continudly, 1 2 or its exemplary application must 
have a ''terrifying and traumatic" effect. 1 3 Not surprisingly, the National 
Education Association has concluded that corporal punishment is 
ineffective in reducing. behavioral problems; 14 Furthermore, .an English 
study .found that a deterioration of behavior and an increase in 
delinquency accompany increased use of corporal punishment. 1 5 

Corporal punishment has further deleterious effects on children. Insofar 
as it relies oh fear, it: disrupts the learning .procew; by repressing ; the 
natural tendency of children, to explore; 1 6 This fear may be channeled: 
into aggression against the teacher; against the school, or against society. 
At the extreme, juvenile delinquency may result. 1 7 FinaUy, and perhaps 
most seriously, the use of corporal punishment may inhibit the 
development of «If*riticism and self-direction in the child v Corporal 
punishment may drive students to concentrate their, energies on conflict 



7 State v. Pendertjass, 2 Devereux and Battle's Rep. 365 (N.Car 1837). 

•Suits v. Glover. 260 Ala; 449, 71 So. 2d 49, 50 (1954). 

*Zg. t Tinknam v?Kole, 252 Iowa 1303, 110 N.W.2d 258 (1961); Howeye v. St. 
Helena Parish School Bd., 223 La. 966, 67 So. 2d 553 (1953); Lander v. Seam, 32 
Vt. 114 (1859); Commonwealth v. Randall, 70 Matt. (4 Gray) 36 (1855). 

10 M. Noltc & J. Linn, SCHOOL LAW FOR TEACHERS 219 (1963). 

n Drake v. Thomas, 310 111. App. 57, 33 N.E.2d 889 (1941); Lander v. Seaver, 32 
Vt. 114, 124 (1859); ice Note,. Right of a Teacher to Administer Corporal 
Punishment too Student t S WASHBURN LX 75, 78-79 (1965). 

1 2 Estea * Skinner, quoted in Nash, Corporal Punishment in an Age of Violence. 
13 EDUCATIONAL THEORY 296; 302 (1963). 

l3 Symonds, quoted in id. at 302. 

14 Boston Legal Assistance Project, NEGATIVE ASPECTS OF CORPORAL 
PUNISHMENT 4 (1970). 

1 s Naah, supra note 12, at 301 . 

l6 Sflvennan, Discipline: Its Psychological and Educational Aspects. 42 MENTAL 
HYGIENE 277 (1958). 

1 7 Kvaraceus, quoted in Nash, supra note 1 2, at 306. 
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with the teacher instead of encouraging thenvto adjust to their classroom 
situation; 1 8 

While theoretically- corporal punishment need not be brutal, there is no 
assurance that it will be inflicted moderately or responsibly. In the heat of 
anger, especially if provoked by personal abuse, some teachers are likely to 
exceed legal bounds. Moreover, if limited corporal punishment were 
permitted, controls would be unlikely to prevent the "really unmistakable 
kind of satisfaction which some teachers feel in applying the rattan:** 19 A 
total ban of this punishment would provide far more effective control. 20 

Finally, corporal punishment undermines human dignity; Students are 
placed at the mercy of teachers who have the power to beat them without 
explanation or justification. In an institution which purports to inculcate 
the value of reason in human affairs and the worth of each individual in 
society, it is antithetical to educate by brutality and unreason. 

.-Through, the fourteenth amendment, 22 the eighth amendment 
prohibition against cruel and unusual punishment has been applied to the 
official conduct of public school teachers and administrators. 23 A 
teacher's resort to corporal punishment has: been held to constitute 
"punishment" within the meaning of the amendment and is therefore 
subject to constitutional restraints. 24 The questiomis whether corporal 
punishment is cruel and unusual within the , meaning of the eighth 
amendment. 

1 8 Nash; supra note 1 2, at 304. * v 

19 J Kozol, DEATH AT AN EARLY AGE 16-17 (1967). 

20 A rule forbidding ail corporal punishment would probably receive more 
compliance than the common law principles because all parties involved are more 
likely to be awa re of it - and conscious of any violation. Th is would likely be 
reinforced by the added ease of convicting a violater, *simpryj>y holding the school 
official involved in contempt of a court order, where injunctive relief is obtained. 

21 Jacksdn v. Bishop, 404 F.2d 571,57? (8th Cir .1968). 

22 &e Robinson v. California. 370 VS. 660 (1962); Jackson v. Bishop, 404 F.2d 
571, 576 (8th Cir; 1968). 

23 C/ Cooper v. Aaron, 358 VS. 1 (1958). 

24 In Trop v. Dulles, 356 U.S; 86, 94^100 (1958), the Supreme Court, in applying 
the eighth amendment to all punishments inflicted pursuant to "penal laws/* set 
forth two tests to determine the meaning of penal. First, there must be the 
imposition of a -'disability for the purpose of punishment.** Id. at 96. Second, there 
must be the prescription of a "consequence that will befall one who fails to abide by 
regulatory provisions . .-.=. ** Id. at 97: 

Infliction of corporal punishment by public school personnel meets both tests. 

The fact that punishment in public schools may be subject to constitutional 
restraints, while punishment in the home is not, rests on the legal and practical 
distinctions between the two situations. Because the mode of discipline practiced in 
the public schools is an expression of state policy and judgment, the law holds it to a 
stricter standard than parental punishment. Furthermore, the teacher's authority to 
administer corporal punishment stems from his in loco parentis relationship to the 
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Although the Supreme Court has not provided any precise definition of 
these words, 2 5 it has established certain guidelines to interpretation. It has 
held that underlying the amendment is "nothing less than the dignity of 
man." 26 The Court has also declared that the scope of the clause extends 
beyond the prohibition of those punishments regarded in 1791 as cruel 
and unusual, holding that the amendment "must draw its meaning from 
the evolving standards of decency that mark the progress of a maturing 
society." 27 The Court has approached eighth amendment challenges from 
two perspectives: first, whether the punishment is cruel and uncivilized, 
viewing only the punishment itself; 28 and second, whether the 
punishment is clearly excessive in comparison to those meted out 
elsewhere fcr similar offenses. 29 

In declaring disciplinary .measures, cruel and unusual, the Supreme 
Court has sought to ex press its concept of "civilized treatment." 30 While 

Children. 79 CJ.S; Schools and School Districts §493 (1952). Because it constitutes 
only a r temporary delegation of parental powers with few of the responsibilities, and 
detenntaes neither the teacher's privilege of punishment nor the extent of this 
privilege, the -in loco ^ennV theoiy b msuffident grounds on which to base the 
authority- to punish students physically. Taylor, With Temperate Rod: Maintaining 
Academic Order in i Secondary Schools; 56 KY . L.REV: 617, 624 (1970). Aside from 
the legal considerations, the significance of corporal punishment differs according to 
the context in which it is administered; Normally the home provides a more 
supportive and secure atmosphere, which may temper the effects of corporal 
punishment, while the school is more institutional and impersonal. 

* $ Trdp v. Dulles. 356 US. 86. 99 (1958). 

26 Id. at 100. 

27 /rf. at 102; we Jackson v. Bishop. 404 F.2d 571. 579 (8th Cir; 1 968); Note. The 
Eighth Amendment and Our Evolving Standards of Decency: A Time for 
Re evaluation. 3 SUFFOLK U, L, REV. 616. 619 (1969); Note, The Cruel and 
Unusual Punishment Clause and the Substantive Criminal Law. 19 HARV. L. REV. 
635.637(1966). 

"in Trop v. Dulles. 356 US. 86. 99. 101 (1958). the Supreme Court held that 
denationalization as a punishment for deserting the United States in time of war. is 
barred by the eighth. amendment as cruel and unusual punishment. In Jackson v. 
Bishop, 404 F.2d 571. 579 (8th Cir. 1968). then Judge Blackmun declared that 
whipping prisoners with a strap in Arkansas penitentiaries ••offends contemporary 
concepts of human decency and precepts of civilization which we profess to possess." 
See also Note, The Effectiveness of the Eighth Amendment: An Appraisal of Cruel 
and Unusual Punishment. 36 N.Y.U.L. REV. 846. 847-48 (1961). 

2 *Weems v. United States. 217 US. 349. 380-81 (\9\0):see Rudolph v. Alabama. 
375 -US. 889. 891 (1963) (Goldberg. J., dissenting); Robinson v. California. 370 US. 
660. 676 (1962) (Douglas. J., concurring); The Supreme Court J 967 Term. 82 
HARV. L. REV. 63, 107 (1968). 

In presenting their cases, students are likely to make an issue of gross and 
outrageous instances of coporal punishment. Courts would have been likely to strike 
these down on other grounds in the past. The difficulty is the leap from declaring a 
particular instance of coporal punishment to be cruel and unusual to holding all 
coporal punishment impermissible. 

30 Trop v. DuUes. 356 US. 86. 99 (1958). 
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it has tended to examine "historic usage of particular punishments 
. statutory authorization in other jurisdictions, and general public 
opinion." its inquiry has included "enlightened" as well as actual 
standards of decency. 32 . If the context in which a .punishment is 
administered renders it degrading 33 and subject to wanton - irregular and 
arbitrary-imposition. 34 then under an enlightened standard such 
punishment should be presumed cruel and unusual. 3 5 

The excessiveness principle 36 could also serve as a basis for decision 
Many American courts have misinterpreted the meaning of the cruel and 
unusual clause to prohibit only "cruel" and "barbaric" punishments while 
the English history of the clause reveals "a general policy against 
excessiveness in punishments." 3 7 Although courts refer to a principle 
relating the punishment to the o ffense charged, they appear reluctant to 

har^^v. n^tU^ ' He De< " h tt "^**"« - w- 

"Robinson v. California. 370 U.S.. 660. 666 (1962) (The Court held drug 
addiciion a disease noi subject-to punishment): "But. in light of conlemporarv 
human knowledge, a law which made: a criminal offense of such a disease would 
doubtless be universally thoughi to be an infliction of cruel and unusual punishment 
in violation of the Eighth and Fourteenth Amendments." In other words, ther.mrt 
was not saying that the general public did condemn punishment for drug addiction 
but that if fully informed, it would condemn it. See Goldberg A Dcrshdwitz. supra 
note 31 . at 1783. 

33 Weems v. United Stales. 217 U.S. 346. 366 (1910); Goldberg & Dershowitr 
supra note 3 1 , at 1786. 

34 Francis v. Resweber. 329 U.S. 459. 463 (1947) ('The prohibition against 
wanton infliction of pain has come into our law from the Bfll of Rights of 1688")- 
Granucci "Nor Que, l and Unusual Punishments Inflicted;" The Orginal Meaning, SI 
CALIF, L. REV. 839. 858-60 (1969); Goldberg A Dershowiu. supra note 31. al 

3$ 

Corporal punishment is notthe only mode of punishmenl which may under 
certain conditions be cruel and uncivilized. A severe tongue lashing, for example, may 
have a similar psychological effect. Cruel as verbal abuse may be, however, ft would 
be very difficult for courts to draw a Une between permissible and ! impermissible 
language. Corporal punishment, on the other hand, constitutes an act easily 
recognizable by students, teachers, and couris. 

Weems v. United Slates. 217 VS. 349 (1910). ihc first Supreme Court case to 
view the eighth amendment as a progressive and flexible docirinc. made use of a 
comparative standard to determine the proportionality of ihc punishment to the 
^ T " rkin P t0n - ^constitutionally Excessive Punishments: An Examination 
oj the Eighth Amendment andthe Weems Principle. 3 CR1M. L. BULL 145 147 
(1967). Although the Court implied a rejection of the comparative criterion for 
excessiveness seven years later. Badder v. United States. 240 U.S. 39! (1916) three 
justices (Goldberg. Douglas and Brenhan) have indicated more recently that the 
Weems principle is not'extinct. Rudolph v. Alabama. 375 VS. 889 (1 963) See Note 
The Cruel and Unusual Punishment Cause and Substantive Criminal law supra note 
27, at 641. 



37 



Oranucci.swprj note 34. at 843-844. 
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base conclusions on that ground. 3 * One reason may be the difficulty in 
determining in a specific context the sort of treatment which should be 
considered excessive, since penalties and their objectives for any given 
offense vary greatly from state to state. The difficulties of determining 
excessiveness are reduced in corporal punishment cases, however, because 
of the evolution of society's attitudes. For example, society no longer 
authorizes the corporal punishment of sailors, apprentices, domestic 
servants, women, and. more recently, convicts. 39 The different treatment 
accorded students has been recognized and criticized for some time. The 
Supreme Court of Indiana declared as long ago as 1853: 40 

The=public seem to cling to the despotism in the government of 
schools which has been discarded everywhere else,. . . . The husband 
can no longer moderately chastise his wife; nor . . . the master his 
servant or apprentice. Even the degrading cruelties- of -the naval 
service have been arrested. Why the person of the 
schoolboy . . . should be less sacred in the eye of the law than that 
of the apprentice or the sailor, is not easily explained. 

When society becomes concerned about a group and begins to recognize 
its basic rights, it no longer subjects the group Mo corporal punishment 
During the past few years the judiciary has become deeply involved in the 
recognition of students* rights. School regulations and procedures are 
being scrutinized intensely 4 ' In Tinker v. Des Moines Independent 
Community School District * 7 the Supreme Court stated: "(IJn our 
system, state-operated schools may hot be enclaves of totalitarianism 
School officials do not possess absolute authority over their students. 
Students ; ; ; are 'persons' under our Constitution. They are possessed of 
fundamental rights which the State must respect . . . 43 The Court has 
recognizedithat its view of students' rights parallels the evolution which 
has taken place in educational phuosophy. Traditionally seen as objects 

Jackson v. Bishop. 404 F.2d 571. 579 (8th Cir. 1968): Holt v Suver 309 F 
CaL 9 l966):Turkington,jMpmnote 36.it 156-160. 

^'•ckson v. Biahop. 404 F.2d 571. 575 (8th Cir. 1968) (The only state in which 

coiyoral punishment may stfll be used in prison is Mississippi). 
^Cooper v. McJunkin. 4 Ind. 290. 291 . 293 (1853). 

. , Sf f .9?. ,d f tein - on Developing Trends in the Law of Students' 
fA. L. REV. 617 (1970). 

/io*J i " ker « Momes ,nde P endent Community School Dist.. 393 VS. 503 

iLpv™ f^u1 Tinker: ne Hish Sch0 ° l « Motional Public 
Forum. 5 HARV. CIV. RIGHTS-CIV. LIB. L. REV. 278 (1970). 

/iat^ mket V ' °* $ MoineS ,nde P* ndent Community School Dist.. 393 VS. 503. 5 1 1 
(1968). * 
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without the right to question the regulations that governed their lives or 
the curriculum they were taught, students are no longer to be viewed as 
"closed-circuit recipients'* 4 in the educational process. While courts 
acknowledge the "comprehensive authority'** of states and schools to 
regulate and control school conduct, they recognize, a student's need for 
"scrupulous protection" 44 of his constitutional rights. Thus the courts 
have protected students' rights to wear their hair as they choose 47 to 
refuse to salute the flag if their consciences dictate 48 and to express 
themselves freely about political events 49 Courts should reflect the 
enhanced status of students in their consideration of the constitutionality 
of coporal punishment. 

In applying the eighth amendment , comparisons should be drawn not 
only to punishments levied in other jurisdictions, but also to the severity 
of punishment necessary to achieve a given end. 50 In Rudolph v. Alabama 
three Supreme Court justices wished to focus on the justifications for and 
alternatives to a particular punishment to determine whether its alms 
could be achieved as effectively by a less severe method* 51 In the eighth 
amendment area, however, the existence of a less restrictive means is 
probably insufficient by itself to invalidate a punishment, since that 
amendment is directed at measures which represent a gross departure from 
enlightened community standards. Nevertheless,, because of the 
importance of a person's physical integrity, once a less restrictive 
alternative is demonstrated, courts should narrowly confine therrarige of 
permissible punishments. 

A court which decides that corporal punishment in the public schools 
does not violate the eighth amendment's protections may still declare it 
unconstitutional as a violation of the due process clause of the fourteenth 
amendment. If the Supreme Court were to apply a limited standard of 
review, as it does in cases involving state economic regulation, corporal 



46 West Virginia State Bd. of Educ. v. Barnette, 319*U.S. 624, 637 (1943); see 
Breenv. Kahl, 296 F.Supp. 702, 708 (W.D. Wis. 1969). 

7 Brecn v. Kahl, 296 F. Supp. 702, 708 (WJ). Wis. 1969); Richards v. Thurston. 
424 F.2d 1281 (1st Ctr. 1970); contra. Stevenson v. Board of Educ. of Wheeler 
County, Ga., 426 F.2d 1154 (5th Cir. 1970), cert, denied. 91 S. Ct. 355 (1970); 
Jackson v. Dorrier, 424 F.2d 213 (6th Cir. 1970), cert, denied. 91 S. Ct. 55 (1970). 

4 "West Virginia State Bd. of Educ. v. Barnette, 319 VS. 624 (1943). 

49 Tinker v. Des Moines Independent Community School Dirt. 393 U.S. 503 
(1968). 

S0 C/ Weems v. United States, 217 VS. 349, 370 (1910). 

S! 375 VS. 889, 891 (1963) (Goldberg, J., dissenting, joined by Douglas and 
Brennan, JJ); Robinson v. California, 370 VS. 660, 677 (1962) (Douglas, J., 
concurring). 
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punishment would probably be upheld as a plausible, non-arbitraiy 
method of maintaining discipline and order in a classroom. 52 But when 
the Court has reviewed state actions that infringe upon rights protected by 
the first amendment or upon other fundamental interests, it has placed a 
more substantial burden of justification upon the state, 53 

Physical integrity is such an interest. Although never confronting the 
question under the due process clause, the Court has suggested in recent 
cases challenging searches and seizures that the right of physical integrity is 
one of the underlying values of the fourth amendment. 54 Corporal 
punishment, although neither a search nor a seizure under the fourth 
amendment, does directly infringe upon this underlying value, which is to 
be protected against state action.. 

The Supreme Court's review of the blood-alcohol test in Schmerber v. 
California 1 5 and the stop-and-frisk in Terry * Ohio** illustrates the 
importance attached to the notion of physicaj integrity the searches in 
both cases were approved under the fourth amendment's standard of 
reasonableness. 57 But the Court considered them reasonable because they 
were thought minimal and necessary intrusions in a:d of crime prevention 
and detection. 

In Schmerber, the Supreme Court held that requiring a blodd'alcohol; 
test from an unconsenting driver suspected of driving while intoxicated 
was not an unreasonable search under the fourth amendment. The Court 
reached its decision, however, only after it conduded that the police 
were confronted with an emergency situation and that the test itself was 
effective and innocuous. The Court declared that 4t |t) he overriding 
function of the Fourth Amendment is to protect personal privacy and 
dignity against unwarranted intrusion by the State." 58 Although there was 
probable cause to arrest the defendant, which would usually justify a 
warrantless search, the Court stated that a warrant should normally be 
obtained before the police invade another's body." 5 * The warrantless 
invasion here was reasonable because alcohol in the blood begins to 



$2 Sce Nebbia v. New York. 291 VS. 502 (1934): West Coast Hotel Co. v. Finish. 
300 US. 379 (1937). • 

"United States v. O'Brien, 391 VS. 367 (1968) (free speech); Griswold v. 
Connecticut, 381 U.S. 479 (1965) (right of privacy). 

Teny v. Ohio, 392 VS. 1 (1968) (stop and frisk): Schmerber v. California, 384 
VS. 757 (1966) (blood*alcohol test). 

$$ 384U.S. 757 (1966). 

5 *392 VS. 1 (1968). 
VS. Const, amend. IV: 'The tifOit of the people to be secure in their persons, 
houses, papers, and effects; against unreasonable searches and seizures, shall not be 
violated '* 

"Schmerber v. California. 384 VS. 757. 767 (1966). 

S9 Id. at 770. 



197 0 Corporal Punishment 59: 

decrease rapidly after a person stops drinking, The test itself was 
considered reasonable because it is "highly effective" and 
commonplace", "the quantity of blood extracted is minimal," "for most 
peopkvthe procedure involves no risk, trauma, or pain", and the "blood 
was taken by a physician in a hospital environment according to accepted 
medical practice." 40 Although the Court did not foreclose the use of 
other reasonable procedures, it said that ^ijt bears repeating, however, 
that we reach this judgment only on the facts of the present record The 
integrity of an individual's person is a cherished value of our society "*' 
Thus evenjn the face of a strong state interest in protecting life and limb 
on the highways by convicting drunken drivers on the basis of scientific 
evidence.jhe Court seemed to be cautioning against anything greater than 
a minor, harmless intrusion upon an individual's physical integrity. 

In Tory, a policeman stopped the defendant for investigation, frisked 
hun, found a pistol, and arrested him for carrying a concealed weapon « J 
The Court stated that "(ejven a limited search of the outer clothing for 
weapons constitutes a severe, though brief, intrusion upon cherished 
personal security, and it must surely be an annoying, frightening, and 
perhaps humditating experience.'* 3 It held the policeman's patting the 
petitioner s overcoat to be a reasonable search only because the officer had 
a^ reasonable belief that the petitioner was armed and that his safety and 
that of others nearby might be endangered. 

Just as with the taking of blood and stop-and-frisk, a court should 
impose a greater burden than the mere rationalitystandard upon the state 
to justify the use of corporal punishment. Corporal punishment, like a 
search or seizure, infringes upon a value at the root of the fourth 
amendment-physical integrity. Insofar as the same values underlie the 
fourteenth amendment's due process clause, a court should test corporal 
punishment against a standard similar to that applied in cases involving 
search and seizure of the person. Extensive searches are permissible when a 
police officer arrests an individual with probable cause because he must 
protect himself and look for evidence which the suspect might destroy 
Even in arrests, however, physical intrusion is limited by the requirements 
of the situation, especially when the intrusion is greater than a mere body 
search. In non-arrest situations, physical intrusion is even more strictly 
Umited. Thus, in assessing corporal punishment, courts should require 
the states to demonstrate that there are no other effective means available 

"id. at 771. 
6t .Id. at 772. 

Teny v . Ohio. 392 U.S. 1,5-7 (1968). 
"id. at 24-25. 

"Schmerber v. California. 384 VS. 757 (1966). 
Teny v. Ohio. 392 U.S. 1 (1968). 
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which are less destructive of physical integrity. The burden of adducing 
evidence to uphold corporal punishment rests with the state. But to date, 
there is no empirical evidence to demonstrate that corporal punishment is 
necessary to maintain order in the classroom or to promote students* 
educational progress. If anything, the evidence suggests the contrary 66 

A less restrictive means test may sensibly be applied to corporal 
punishment in public schools. Becasue a state many pursue retribution as 
one of the aims of its penal laws, all penalties that do not violate the 
eighth amendment may be valid. Therefore, if a state prisoner were to 
argue that a five-year sentence provided as much deterrence and 
rehabilitation as the ten-year sentence he actually received, a court would 
be justified in/refusing to declare the longer punishment unconstitutional. 
While corporal punishment in the schools is penal, in the sense that it seeks 
to correct the offender's future conduct and to deter others from acting in 
a similar mariner, unlike a state penal code, such punishment is not 
properly directed toward retribution. Moreover, where criminal penalties 
are augmented because of the retributive element, such procedural 
safeguards as indictment, counsel, and jury trial-wholly inapposite in the 
school context-exist to guarantee the appropriateness of the penalty. 

If corporal punishment is to be allowed at all, it must be administered 
only within the constraints of appropriate safeguards. 67 Before taking 
certain disciplinary measures, public schools must provide students with an 
opportunity at least to hear and rebut chaiges before the proper 
authorities. Both colleges and public schools must accord students a 
hearing before suspending or dismissing them. 68 Likewise, students 
subjected to disciplinary transfer, 69 denied the right to participate in 
interscholastic athletics, 70 or forbidden from taking a college qualifying 
examination, 71 are entitled to hearings. Consideration of the procedural 
requisites of due process which should accompany disciplinary action 
necessitates an examination of the governmental function involved and the 
private inte rests affected. 72 

66 See p. 584-85. 

67 

The veiy regulation permitting physical correction may violate the dictates of 
due process if it is overly broad and vague. Cramp v. Board of Pub. Instr., 368 US. 
278, 287 (1961). Insofar as it fails to provide a clear standard and procedure to guide 
teachers in the use of corporal punishment, it may constitute a threat to innocent 
children who commit inconsequential breaches of classroom rules, as well as provide 
a restraint on gross misbehavior. 

68 Woods v. Wright, 334 F.2d 369 (5th Ctr. 1964): Esteban v. Central Mo. State 
CoU.. 277 F. Supp. 649 (W.D. Mo. 1967). 

6 o Owens v. Devlin,Civil No. 69-1 18<; (D. Mass.. 1969). 

Kelley v. Metropolitan County Bd. of Educ. 293 F. Supp. 485 (M.D. Tcnn 
1968). 

7 *Goldwyn v. Allen, 54 Misc.2d'94. 281 N.Y.S. 2d 899 (1967). 
Cafeteria and Restaurant Workers Local 473 v. McEIroy. 367 U.S. 886. 895 
(1965). 
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As against a schools educational function, the interest of the student 
who is expelled or suspended is the impairment of his reputation, with 
serious economic and social consequences, especially when the action 
taken wfll be noted on his permanent record. 73 The interest of the student 
subjected to corporal punishment involves his physical integrity and 
human dignity. The interest in each case is equally fundamental. 
Procedural safeguards in both, therefore, should prevent unwarranted 
punishment and those excessively administered. 

Because tempers often flare in the classroom, it is important that the 
accuser, judge, and executioner not be the same person. 74 The Supreme 
Court has recognized that the emotional involvement of the judge who 
declares a defendant in contempt disqualifies him" from presiding when the 
contempt issue is tried. 75 Similarly, the school official who prescribes 
corporal punishment, if it is permitted at all. should not be the one who 
applies it. At a minimum, for any offense serious enough to warrant 
corporal punishment, a child should- have the opportunity to disclaim or 
justify his conduct before a teacher, parent, and impartial school officer, 
and the determination of the punishment should result from collaboration 
of the adults present. Such a requirement should be maintained because it 
is a guarantee of fairness and rationality which should be imported to an 
area in which students can be treated hardily. 76 

The delay engendered by the imposition of procedural requirements 
between the misconduct and the punishment need not reduce the efficacy 
of the sanction, so long as the student fully comprehends the reason for 
his punishment. Even if the effectiveness were reduced, it might be the 
necessary cost of providing fair treatment. Schools would thereby 
demonstrate to their students that sound justifications should precede the 
use of physical force. 

Once prevalent as a generally accepted means of controlling behavior, 
corporal punishment is officially sanctioned today only against children. 77 
It is inconsistent with modern educational theory and methods, which 
have progressed from a strict authoritarian concept of education to one 
emphasizing communication and rapport between teacher and student. 
The reliance on force, abusive and brutal at times, is a counterproductive 
means of achieving order in the schools. With an understanding of the 



73 * Developments in the Lew - Academic Freedom, 81 HARV. L. REV 1 1045. 
1138(1968). 

7 *Maybeny v. Pennsylvania. 91 S. Ct. 499. 504-05 (1971). 
Id. • 

Parents have an interest that students not be severely disciplined without, at a 
minimum, consultation. 

11 See Jackson v. Bishop. 404 F.2d 571 (8th Cir. 1968). 
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effects of corporal punishment and an appreciation for the recently 
recognized status of students, courts should find corporal punishment 
cruel and unusual and a denial of due process of law. 



-Peter S. Aron 
-Martin L. Katz 
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D. Additional Corporal Punishment Cases. 



During the past year and a half a number of other school corporal 
punishment cases have been filed. Most pose the same arguments as those 
put forth in Murphy., with varying degrees of emphasis on the constitutional 
issues. These cases include: 

Hardy v. Autauga Coun ty Board of Education . No. 36304-N (M.D. Ala. 
filed Feb. 29, 1972) (TRO, Mar. 2, 1972) : Attorney Howard Mendel, 112 Washington 
Building, Montgomery, Ala. 36104. 

Ingraham v. Wriftht. Wn. 71-23 Civ-JE (S.D. Fla. filed Jan. 7, 1971)- 
Attorney Al Feinberg, Greater Miami Legal Services, 395 N.W. First Street, 
Miami, Fla. ' 

- - School Committee v. West Va. Board of Education . No. 71-29-F (N.D. W.Va. 

"•-!„Y Ct r 19?1) : Attorney Ed Friend, 180 Chancery Rd. , Morgantown, 

West Virginia. 

Sims v. Board of Education of Independent School District No. 22. 
329 F, Supp. 678 (D.N. Mex. 1971), on appeal (from dismissal of complaint) 
to the Tenth Circuit: Attorney Donald Juneau, P. 0. Box 306, Window Rock, 
Ariz. 

Ware v. Estes, 328 F. Supp. 657 (N.D. Tex. 1971) (lost on the merits), 
on^appeal to -the Fifth Circuit: Attorney Fred Time, Legal Arts Center, 
600 Jackson Street, Dallas, Texas 75202. 

The American Civil Liberties Union, which hss declared the abolition 
of corporal punishment in public schools to be one of its top priorities, 
is attempting to coordinate the corporal punishment cases currently pending 
in order to conserve energy and resources. Anyone undertaking such a 
case should contact Joel Gora, ACLU, 156 Fifth Ave., New York, N.Y. 10010. 

The most current work on the negative aspects of corporal punishment 
is a book, Violence Against Children, by Mr. David Gil (Harvard University 
Press, Cambridge, Mass. 1970). Mr. Gil bases his book, in part, on a 
nation-wide survey of reported incidents of violence against children 
during 1967 and 1968. Mr. Gil, a professor of social policy at Brandeis 
University, testified as an expert in Ware v. Estes . 
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PROBLEMS OF STUDENT DISCIPLINE AND CLASSROOM CONTROL 

Roy Lucas * 



Prepared for Presentation at the Spring Conference 
of the National Association of Teacher Attorneys 
Tuesday, May 5, 9:30 AM 



I. INTRODUCTION 

A. Student Discipline and Student Rights 

An overview of the kinds of student discipline problems 
occurring todav in elemenfarv and secondary schools, and 
the impact of these problems upon the teacher. 

B. Sources of Information 

A guide to information and case law on student discipline 
issues and student rights: 

J55 L ^ W ? F PUBUC EDUCAT ION, E. Reutter & R. Hamilton. 
19/0, The Foundation Press, Inc., Mineola, New York; 

PUBLIC SCHOOL LAW, K. Alexander, Rav Corns, and W. 
McCann, 1969, West Publishing Co. , St. Paul, Minnesota; 

F PCCATIOX LAW, G. Johnson, ' 

l"ti!\ Michigan State University Press, East Lansins, 
Michigan; 

STUDENT PROTEST AND THE LAW, G. Holmes, 
1969, Institute of Continuing Legal Education, 
Hatchins Hall, Ann Arborn, Michigan; 

The Pupil's Dav in Court: Review of 19 , vearlv research 
report, published by the Research Division of the National 
Education Ass'n; 
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COLLEGE LAW BULLETIN, published monthly by the 
t U.S. National Student Ass »n, 2115 "S" St., N. W. , 
Washington. D. C. - Roy Lucas, Editor; 

EDUCATION COURT DIGEST, published monthly. 
1860 Broadway, New York, N. Y. ; 

NOLPE SCHOOL LAW REPORTS, published monthly. 
N.O. L. P. E. , 825 Western Ave. , Topeka, Kansas; 

Goldstein, The Scope and Sources of School Board Authority: 
to Regulate Student Conduct: A Nonconstitutional Analysis, 
117 U. Pa.' L. Rev. 373-430 (1969); 

Abbott, Due Process and Secondary School Dismissals, 
20 W. Res. L. Rev. 378 (1969); 

Brennan, Education and the Bill of Rights, 
113 U. Pa. L. Rev. 219 (1964); 

Wright, The Constitution on the Campus, 
22 Vand. L. Rev. 1027 (1969); 



C. Historical Concepts of Student Discipline; In loco parentis; 
Reasonable Rules; Relevant Punishments 



D. Sources of Law 

(1) In loco parentis - parental rights 

(2) Contract 

(3) Fiduciarv 

(4) Constitutional Law 

(5) Statute or local board rules 

E. Jurisdiction in Student Cases 



II. PROCEDURAL RIGHTS OF STUDENTS 

Right to Hearing Before Severe Disciplinary Action 

No applicable decision bv U. S. Supreme Court or U.S. Court 

of Appeals in High School or Elementary School Case 



Vought v. Van Buren Public Schools, 

306 P. Supp. 1388 (E.D. Mich. 1969); 

Sullivan v. Houston Indep. School Dist. , 

307 P. Supp. 1328 (S. D. Tex. 1969); 

Knight v. Board of Education of the City of New York, 
48 P. R. D. 108 (E. D. N. Y. 1969); 

Geiger v. Milford School Dist. , 

51 D. & C. 647 (Pa. County Ct., Pike Cty 1944); 

Woods v. Wright, 
■ 334 P. 2d 369 (5th Cir. 1964); 

Relevant higher education decisions include: 
Dixon v. Alabama Bd. of Educ. , 

294 F. 2d 150 (5th Cir.), cert, denied, 368 U.S. 930 (1961); 

Wright v. Texas Southern Univ. , 
392 F. 2d 728 (5th Cir. 1968); 

Stricklin v. Regents of the Univ. of Wis. , 

297 F. Supp. 416 (W.D. Wis. 1969), appeal dismissed as 

moot, 420 F. 2d 1257 (7thrCir. 1970); 

Marzette v. McPhee, 

294 F. Supp. 562 (W. D. Wis. 1968); 

Compare Wheeler v. Montgomery, 

397 5. . 33 U. S. L. W. 4230 (Mar. 23, 1970); 

See generally Abbott, Due Process and Secondary School 
Dismissals, 20 W. Res. L. Rev. 378 (1069); Note, Pro- 
cedural Rights of Public School Children in Suspension- 
Placement Proceedings, 41 Temp. L. Q. 349 (1968); 
Note, 14 Kans. L. Rev. 108 (1965). 



Rights to Notice of Charges, Offense, Rule Violated, and 
Adverse Evidence 

See cases cited immediately above. 



See also Hopkins v. Ayres, P. Supp. 

i WC 6974-S(N.D. Miss. OctTlT. 1969); 



Esteban v. Central Mo. State College, 
277 F. Supp. 649 (W. D. Mo. 1967); 

Cf. Kelleyv. Metropolitan Bd. of Educ, 
293 F. Supp. 485 (M. D. Tenn. 1968) 



Right to Fair and Impartial Hearing 

No decision on impartiality in high school 
disciplinary cases. 

. Wasson v. Trowbridge, 
382 F. 2d 807 (2d Cir. 1967); 

Compare Pickering v. Board of Educ. , 
391 U. S. 563, 578 n. 2 (1968) (dictum); 

But see Barker v. Hardway, 

283 F. Supp. 228 (S.D. W.Va.), aff'd. 399 F. 2d 638 

(4th Cir. 1968) (per curiam), cert, denied, 394 U.S. 905 (1969)- 

and ' 

Jones v. Tenn. Bd. of Educ. , 

407 F. 2d 834 (6th Cir. 1968). cert, granted. 396 U.S. 817 (1969) 
writ dismissed as improvidently granted. 397 U.S. (1970); 

See generally Comment. Prejudice and the Administrative 
Process, 

59 Xw. U. L. Rev. 216 (1964) 

Right to Representation by Retained Legal Counsel 

Cf. Madera v. Board of Educ. of City of New York, 

267 F. Supp. 356 (S. D. N. V. ), rev'd," 386 F. 2d 778 (2d Cir. 1P67) 

cert, denied, 390 U. S. 1028 (1968) (counsel in guidance conference)- 



Goldwyn v. Allen 

• 54 Misc. 2d 94, 281 N.Y.S. 2d 899 (Sup. Ct. , Queens County 1967); 

Cf. French v. Bashful, 

303 P. Supp. 1333 (E. D. La. 1969); 

Zanders v. Louisiana State Bd. of Educ. , 
281 P. Supp. 747, 752 (E.D. La. 1968); 

Esteban v. Central Mo. State College, 
277 P. Supp. 649, 651 (W. D. Mo. 1967); 

Contra, Barker v. Hardway, 283 F. Supp. 228 (W. D. VV.Va. 1968); 
Wasson v. Trowbridge, 382 F. 2d 807 (2d Cir. 1967) 



Right to Confront and Question Accusers 
Cf. Esteban, supra; 



Privilege Against Self-incrimination 

Goldwyn v. Allen, 

54 Misc. 2d 94, 281 N. Y. S. 2d 899 

(Sup. Ct. Queens County 1967); 

Furutani v. Ewigleben, 

297 F. Supp. 1163 (N. D. Cs.lif. 1969); 

Compare Spevack v. Klein, 

385 U.S. 511 (1967); Gardner v. Broderick, 

392 U.S. 273 (1968); In Re Gault. 387 U.S. 1 (1967); 



III. SUBSTANTIVE RIGHTS OF STUDENTS 



Freedom of Expression, Petition, and Assembly 

Tinker v. Des Moines Indep. Community School Dist. , 
393 U.S. 503 (Feb. 24, 1969); 



West Virginia Board of Education v. Barnette. 
319 U. S. 624 (1943); 

Burns ide v. Byars, 

363 F. 2d 744 (5th Cir. 1966); 

Blackwell v. Issaquena County Board of Education, 
363 F. 2d 749 (5th Cir. 1966); 

Jones v. Tennessee Board of Education, 
407 F.2d 834 (6th Cir.), cert, granted, 
396 U.S. 817 (1969). writ dismissed as impro-. 
vidently granted, 397 U. S. (1970); 

Norton v. Discipline Comm. of East Tenn. State Univ., 
419 F. 2d 195 (6th Cir. 1969). petition for cert, filed, 
38 U.S. L. W. 3306 (U.S. Dec. 29, 1969) (No. 1011); 

Esteban v. Central* Mo. State College, 

415 F. 2d 1077 (8th Cir. 1969), petition for cert, filed, 

38 U.S. L.W. 3331 (U.S. Jan. 2, 1970) (No. 1026); 

Saunders v. VPI, 

417 F.2d 1127 (4th Cir. 1969); 

Frain v. Baron, 

307 F. Supp. 27(E. D.N.Y. 1969); 

Sheldon v. Fannin, 

221 F. Supp. 766 (D. Ariz. 1963); 

Butts v. Dallas Indep. School Dist., 
306 F. Supp. 488 (N.D. Tex. 1969); 

Compare Pickering v. Board of Education, 
391 U.S. 563 (1968); Puentes v. Board of 
Education, 24 N. Y. 2d 996. 250 N. E. 2d 232, 
302 N. Y.S. 2d 824 (1969); 

Brown v. Greer, 

296 F.Supp. 595 (S.D. Miss. 1969); 
Einhorn v. Maus, 

300 F. Supp. 1169 (E.D. Pa. 1969); 
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See generally Aldrich, Freedom of Expression in Secondary 
Schools, 19 Cleve-St. L. Rev. 165 (1970); 

* 

.Note. Symbolic Speech, High School Protest and the First Amendment 
9« J. Fam. Law 119 (1969); ' 



B. Freedom of the Press and Other Media 
Distribution 

Note the applicability of cases cited above. 
Scoville v. Board of Educ. , 

415 F. 2d 860 (7th Cir. 1969), rev'd on rehearing, F. 2d 

No. 17190 (7th Cir. Apr. 1, 1970) (en banc); ' 

Vought v. Van Buren Public Schools, 

306 F. Supp. 1388 (E.D. Mich. 1969); 

Sullivan v. Houston Indep. School Dist. , 

307 F. Supp. 1328 (S. D. Tex. 1969); 

Schwartz v. Schuker, 

298 F. Supp. 238 (E.D.N.Y. 1968); 

Dickey v. Alabama Bd. of Educ. , 

273 F. Supp. 613 (M. D. Ala. 1967), vacated as moot, 

402 F. 2d 515 (5th Cir. 1968); 

Antonelliv. Hammond, 
. p - Su PP- . Civ. No. 69-1128-G(D. Mass. Feb. 5, 1970); 

Access 



Lee v. Board of Regents, 

306 F. Supp. 1097 (W.D. Wis. 1969); 

Zucker v. Panitz, 

299 F. Supp. 102 (S. D. N. Y. 1969); 



« 



But see Panarella v. Birenbaum, 

60 Misc. 2d 95. 302 N. Y. S. 2d 427 (Sup. ct. Richmond 
County 1969); _ 

See generally Nahmod, Black Arm Bands and Underground 
Newspapers: Freedom of Speech. in the Public Schools, 

The High School As An Educational Forum. 5 H.rv. cTTTte*. L. R«v. 278 
High School Students are Rushing Into Print, and Court (1970) 
Nations Schools, p. 30 (Jan. 1969). 



Freedom of Association: Political and Social 

Hughes v. Caddo Parish School Bd. . 

57 F. Supp. 508 (W. D. La. 1944). aff'd mem. . 

323 U. S. 685 (1945); 

Waugh v. Board of Trustees, 
237 U.S. 589 (1915); 

Compare NAACP v. Alabama ex rel. Patterson, 
357 U.S. 449 (1958); 

Shelton v. Tucker, 
364 U. S. 479 (1960); 

Bates v. City of Little Rock. 
361 U.S. 516(1960); 

See generally Emerson. Freedom of Association and Freedom 
of Expression. 74 Yale L.J. 1 (1964). 



Freedom from Vague, Uncertain, and Sweeping Disciplinary Rules 

Sullivan v. Houston Indep. School Dist. , 
307 F. Supp. 1328 (S.D. Tex. 1969); 

Soglinv. Kauffman, 

295 F. Supp. 978 (W. D. Wis. 1968). affd. 418 F. 2d 163 
(7th Cir. 1969); 

£f. Scott v. Alabama Bd. of Educ. , 
300 F. Supp. 163 (M.D. Ala. 1969); 



Meyers v. Areata Union High School Dist. . 
•269 Cal. App. 2d 75 Cal. Rptr. 68 (Dist. Ct. App. 1969), 

hearing denied mem. (Cal. Sup. Ct. Apr. 9. 1969); 

But see Esteban v. Central Mo. State College. 

415 F. 2d 1077 (8th Cir. 1969). petition for cert, filed. 

38 U. S. L. W. (U. S. ) (No. ); 

Norton v. Discipline Comm. of East Tenn. State Univ. , 
419 P. 2d 195 (6th Cir. 1969), petition for cert, filed. 
38 U. S. L. W. (U. S. ) (No. ); 

See generally Note. Uncertainty in College Disciplinary 
Regulations. 29 Ohio St. L.J. 1023 (1968). 



IV. STUDENT DRESS CODES AND REGULATIONS 
Supreme Court Review Denied on Three Occasions 
Kahl v. Breen. 

296 F. Supp. 702 (W.D. Wis.), affd. 419 F. 2d 1035 (7th Cir. 1969). 
petition for cert, filed. 38 U.S. L. W. 3348 (U.S. Mar. 10. 1970) 
(No. 1274); 

Ferrell v. Dallas Indep. School DiVt. . 

261 F. Supp. 545 (N. D. Tex. 1967). affd. 392 F. 2d 697 (5th Cir.) 
(2-1), cert, denied. 393 U.S. 856 (1968); 

4 

Akin v. Board of Educ. . 

262 Cal. App. 2d 161. 68 Cal. Rptr. 557 (Dist. Ct. App. 1968). 
hearing denied mem. (Cal. Sup. Ct. July 10.. 1968) (Peters. J., 
dissenting), cert, denied. 393 U.S. 1041 (1969); 

Marshall v. Oliver. 

No. B-2932 (Cir. Ct. Richmond. Virginia. Dec. 20. 1965).' 
cert, denied. 385 U.S. 945 (1966); 

Historical Context 

Hp Ah Kow v. Nunan. 

12 Fed. Cas. 252 (No. 6546) (CCD. Calif. 1879); 
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Valentine v. Indep. School Dist. of Casey, 
187 Iowa .555. 174 N.W. 334 (1919); 

Pugsleyv. Sellmeyer. 

158 Ark. 247. 250 S.W. 538 (1923); 



Recent Decisions Favoring Students 

Kahl v. Breen. supra; 

Sims v. Cotfax Community School Dist. . 

307 F. Supp. 485 (S. D. Iowa 1970) (hair length of female student); 
Cabillo v. San Jacinto Junior College. 

305 F. Supp. 857 (S.D. Tex. 1969) (bearded college student); 

Olff v. East Side Union H. S. Dist. . 

305 F. Supp. 557 (N. D. Calif. 1969) (male hair length); 

Richards v. Thurston. 

304 F. Supp. 449 (D.Mass. 1969); 

Griffin v. Tatum. 

300 F. Supp. 60 (M. D. Ala. 1969); ? . 

Westleyv. Rossi. 

305 F. Supp. 706 (D. Minn. 1969); 

Miller v. Gillis. 

p - Supp. . No. 69 C 1841 (N. D. 111. Sept. 25. 1969); 

Hopkins v. Ayres, 

F - SuPP- . No. WC 6974-S (N. D. Miss. Oct. 25. 1969); 

Zachry v. Brown. 

299 F. Supp. 1360 (N.D. Ala. 1967); 
Yoo v. Moynihan) 

28 Conn. Super. 375. 262 A. 2d 814 (Super. Ct. Hartford County. 1970); 
Scott v. Board of Educ. , ' 

61 Misc. 2d 333. 305 N. V.S.2d 601 (Sup. Ct.. Nassau County 1969) 
O ' (dress code forbidding slacks); 

ERIC i 



Recent Decisions Adverse to Students 



Ferrell, Akin, and Marshall, supra; 
Davis v. Firment, 

408 F. 2d 1085 (5th Cir. 1969) (per curiam); 
Jackson v. Dorrier, 

F. 2d No. IS. 351 (6th Cir.) (pending); 

Crews v. Clones. 

303 F. Supp. 1370 (S. D. Ind. 1969); 

Brick v. Board of Educ. . 

305 F. Supp. 1316 (D. Colo. 1969); 

Stevenson v. Wheeler County Bd. of Educ. . 

306 F. Supp. 97 (S. D. Ga. 1969); 

Contreras v. Merced Union H. S. Dist. . 
E. D. Calif. Dec. 13. 1968) (not reported); 

Shows v. Freeman, 

230 So. 2d 63 (Miss. 1969); 

Leonard v. School Comm. of Attleboro. 
349 Mass. 704, 212 N. E. 2d 468 (1965); 

Canney v. Board of Public Instruction. 

231 So. 2d 34 (Fla. Ct. App. 1970); 

See generally Notes. 15 S.D.L. Rev. 94 (1970); 42 So. Calif. L. Rev. 
126 (1969); 18 Cleve-Marq. L. Rev. 143 (1939); 17 J. Pub. Law 151 
(1968); 20 Ala. L. Rev. 104 (1967); 37 U. Colo. L. Rev. 492 H<>65). 

^ V. STUDENT PRIVACY : SEARCH AND SEIZURE 
Phillip v. Johns. 

12Tenn. App. 354 (Mid. Sec. Ct. App. 1930); 



Stein v. Kansas, 

203 Kans. 638, 456 P. 2d 1 (1969), 
cert, denied, 397 U.S. (1970); 

Overton v. New York, 

24 N. Y. 2d 522, 249 N. E. 2d 366, 301 N. Y. S. 2d 479 (1969), 

adhered to, F. Supp. . 69 Civ. 40006 (S. D. N. Y. Apr. 7, 1970) 

(Cooper, J. ) (appeal pending); 

In re Donaldson, 

269 Cal. App. 2d . 75 Cal. Rptr. 220 (Dist. Ct. App.), 

hearing denied (Cal. Sup. Ct. Apr. 2, 1969); 

People v. Kelly 

195 Ca. App. 2d 72, 16 Cal. Rptr. 177 (Dist. Ct. App. 1961); 
But see People v. Cohen, 

57 Misc. 2d 366, 292 ST. Y. S. 2d 706 (Sup. Ct. , Nassau County 1968); 

Compare Camara v. Municipal Court, 387 U. S. 523 (1967); 

Stoner v. California, 376 U.S. 483 (1964); Spevack v. Klein, 

385 U.S. 511 (1967); Finn's Liquor Shop v. New York State 

Liquor Authority, 24 N. Y. 2d 647, 249 N. E. 2d 440, 301 N. Y. S. 2d 584, 

cert, denied, 396 U.S. 840 (1969); Colonnade Catering Corp. v. 

United States, 397 U.S. (1970); 

See generally Notes. 17 Kans. L. Rev. 512 (1969); 3 Georgia L. Rev. 
426 (1969); 4 U. San Fran. L. Rev. 49 (1969); 9 Santa Clara L. Rev. 
143 (1968); 4 J. Fam. Law 151 (1964); J. Landynski, Search & Seizure 
and the Supreme Court 13-61, 245-62 (1966). 



VIII. SUITS FOR DAMAGES ON STUDENT RIGHTS CASES 



Attorneys filing corporal punishment or other student rights cases 
should consider adding a claim for damages to their action. Criminal, 
equitable, and ■ administrative remedies rarely provide full restitution 
for injuries to students' economic and personal interests. A full 
discussion of this approach can be found in Niles, Civil Actions for 
Damages Under the Feder al Civil Rights Statutes . 45 TEX. L. REV. 1015 (1967). 

Two recent cases in Florida, one federal and one state, emphasize 

J ?n 8 ^lr "I 161 afforded fa y a claim *>r damages. In Pyle v. Slews . 
No. 70-1829-JE (S.D. Fla., March 29, 1971), a student, e xpelled for 
long-hair, was reinstated in school by a court injunction. The order 
provided the student assistance in compensating for lost school time 
expunged references to the incident from his record, and provided that 
no student be expelled or suspended for long hair in the future. The 
court also ordered the school principal to pay the student $100 compensatory 
damages in addition to $182 for costs and expenses incurred. 

] n Tizekker y. Taylor, a state circuit court jury in Crestview, 

<if <nn T 3 y6ar ° ld StUd6nt $50 ° in compensatory damages and 

!?18,5U0 in punitive damages for a caning he received two years before 

from his junior high school principal. The principal was the only 

defendant. The student's father testified that his son's buttocks were 

black and covered with blood blisters after the incident. The unprecedented 

award of punitive damages was based in part on a showing by attorney 

Don Dewrell that the punishment was totally disproportionate to the student's 

offense of being one hour late for school. Dewrell also introduced 

other evidence attesting to the excessive nature of the punishment. 

There were no witnesses to the incident aside from the two people involved. 

The student s mother stated that her son '.ad suffered embarrassment 

and humiliation as a result of the corporal punishment, and that he was 

/SS nLt nd i he | it n nt « ab °^ Q re n Urnin8 t0 the sch001 aftfir the incident. 
/.Don Dewrell, P. 0. Box 638, Crestview, Florida 32536^/ 

Attorneys bringing suit under the civil rights statutes should note 
that nearly every right that has been brought within the due process 
clause of the fourteenth amendment has also been the subject of a suit 
for damages under the civil rights statutes. Tinker , a long list of 
hair cases, and numerous other student rights cases have recognized the 
student s clear right to have his constitutional rights protected. 
Courts and juries have not hesitated in the past to award compensatory 
and punitive damages for the violation of these very same rights. 
Basista v. Weir, 340 F.2d 74 (3rd Cir. 1965); Sostre v. Rockefeller . 
312 F. Supp. 863 (S.D. N.Y. 1970); Antelope v. George . 211 F. s.mn. 
657 (D. Idaho 1962). HH 

An award of damages under 42 U.S.C. § 1983 reflects the intent and 
spirit of the Civil Rights Acts. Courts have oftentimes commented on the 
usefulness and flexibility of section 1983 as a means of providing 
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fi! 1 !.*? dama8 f J not onl y serves "^nean^f'ccra.^ 

for the harm and deprivation he has suffered, but is also ufeful as an 

^ S« iS^^ 0 - Cl ri ientS Wh ° reC °« nize theirlnvolvLent 
m major litigation can be an arduous, costly, and time-consuming process. 

^nl^"^ 0 !" circumstances . ^mage claims can also be useful bargaining 
^boll'JSSltiL'r"* SettlementS > ™ d — s, and changes 8aining 
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Tort liability 



Dec. 



Fa,SC c^: DenW 0f civa ^ts-Leafletting 

-S5000 damages against two university police officers 

8. \9lT). ^ CiV * AC,i0 " N °- 0313 - 70 < C - D - Ulah 

Plaintiff is a student at the University of Utah. On Sept. 26 
L ,1 u W ! S distnbutin 8 leaflets in front of the university's 
ootball stadium. The leaflets, given only ,0 those who Sd 
accept th em. were an invitation to a "People's BanquefTbe 
held in protest against a SIOO.O0.a-pla,e dinner the same evening 
n honor o. Vice President Agnew. Plaintiff had comp ied 2 
' ,y T re8Ula,i0nS ^ vemi "g the distribution of T fletHn 
th T,n, > C "?l US P 01 '" ° mcerS af,er accepting a copy of 
ionin h f*Vf? ^ ""^ P ulled h ™ aside for Sues- 

So?' m/f ed r • ^ n dS bChind hiS b3Ck - and sea ' ched £ 
Person (The complaint alleged that, the defendants "verbally 

assaulted and abused plaintiff with the intent and purpose if 
hum,l,atmg and embarrassing plaintiff in the present the 
pubbc generally, and particularly the people 'present at the 

ties^en^nf 5 "Pf 3 ™ 1 ^"** with the Student Activi- 
nt S . n T rta, " ed ,hat P^intiff was lawfully distribu- 
:.ng the leaflets. Instead, they arrested him for littering, a mis- 
demeanor In order to do so. they had to search the area f™ a 

to ,£ ZZl ,S,n , bU, K g ^ m ,0 ,hC pUbHc - "aintiff was Taken 
to the campus police headquarters and then before a justice of 
the peace where a plea of not guilty was entered and baK He 

The suit, brought under 42 U.S.C. § 1983 and 28 U.S.C § 
^. alleged that defendants had deprived plaintiff of his rights 
to treedon, of speech under the first amendment. ,0 be securVin 
hb personal effects, to be free from unreasonable search and sei- 
zur under the fourth amendment, and to due process ,„d eqS 
protection under the fourteenth amendment. It sought S5000 in 

S2*E S2 °,r PUni,iVC damag " "ch oTJwo 
cnarges. false arrest and deprivation of civil rights 

rh/S*' W3 k ' ater v t0 J d by ,he Universit y ,hat il would drop 
the littering charge ,f he would drop the entire matter But 

tSSuSfi ^ a ?°r W3S "' ed - ^ Mif{ wasnotiSd 
nev ,2! n * "V? ^ li,,ering char * e - Pontiffs attor- 
ney then filed suit in federal district court asking for an iniunc 
■on against prosecution of the littering charge on the ground, 
that . was undertaken without probable cause, in bad faith and 
with m tent to chill exercise of first amendment rights t£ £ 
net court (Rmer J.) enjoined the littering prosecution during 
•he pendency of the civil rights/false arrest action. At the hear- 

2 Za '" jU " ction - th . e P° lice offi«rs admitted that they had 
not had probable cause for arrest on the littering charge. 

Since the parties were not able to settle out of court (plaintiff 
offered to settle for S2500. defendants for S500) trail was had 
before a jury The judge ruled that, as a matter of law. there 
had been a false arrest. His ruling was based on the lack of pro- 
bable cause since the officers had not seen plaintiff litter nor 
had any other person, nor had they even seen a leaflet on the 
ground prior to the arrest. The ruling was also based on Schnei- 
der v State 308 U.S. 162. which held that a littering ordinance 
could not be used to suppress the handing out of leaflets The 
only issue t0 go to the jury was the question of damage* Plain, 
titf s counsel stressed in argument to the jury the humiliation 



D le d in n ;£ rraSSme !l t ° f ^ arres,ed in front of the many peo- 

alwaVTh, an, 'V he faCt ,hat ,he c " mi " a ' charge would 
Sal XC^ d 3nd W0U ' d " m ,0 bC ^ «S 

U^luV^T^ 3 Verdict of 51000 general damages and 
S4O0O punitive damages. Since the officers were insured only as 

he t teSSS^ damages and would *"™"y 

me other $4000. the action was eventually compromised at 
Comment 

relalSnc" 56 remarkable as a milepost in student-university 
elat onssmce ,t is not very frequent that damages are awaded 
n c,v, ngh t s actions „ d they are iwt % "&™ £. 

miph? J' ^ of juries' relucunce ,0 do anything ,E 

3£ v?t^m^ T dimCUlt - 77,6 SUit and - a " d Uo 
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FREEDOM OF INFORMATION 



IX « FREEDOM OF INFORMATION 



For legal services attorneys, freedom of information questions arise 

student s school records, and (2) the right to receive statistics or in- 
• formation about the overall operation of a school or a school system. 

State laws governing access to these data are an incredible hodge- 
podge. Many, perhaps most, have no state-wide policy and leave these 

TetlZ I"? l0Cal S ? h ° 01 b ° ard * thilt y states have s °™ form of 

freedom of information legislation, but most are either weak, or do not 
apply to school matters Others confess that they handle their access 
to information problems "on an individual basis without formal procedures." 

A. Access to Individual- Student's Records 

The problem of parent or student access to an individual student's 
records may arise in a number of contexts. Most commonly, the right to 
view a student's records will arise when some action or sanction has been 
taken or threatened against the student. In this instance, the student or 
parent desires access to information that allegedly serves as a basis 
for the school's action. 

Attorneys confronted with these problems should assert that students 
and their parents have a right to see and challenge all school records 
concerning the student. School records include both official and unofficial 
records of the student. Official records are usually the cumulative 
records that accompany a child throughout his school career, such as 
transcripts counseling reports, and some notations of a student's problems ■ 
both academic and disciplinary. "Unofficial" data varies from one school, 
district or state to another; unofficial records may include teacher 
notes, guidance data, record books, correspondence, reports from social 
agencies, clinics, hospitals, psychiatrists and psychologists or any 
other data which may be misleadingly dubbed "informal," "temporary," or 
not a permanent part of the pupil's official school records." Any 
attorney confronted with an access to information problem should first 
scrutinize relevant statutes in his state. Case law in this area is 
still relatively sparse. The following list sets out some of the leading 
cases. ° 

The leading case, Van Allen v. McClearv . 211 N.Y.S. 2d 501 (1961), by 
Mr. Justice Brennan (then a New York Supreme Court judge) granted a 
petition for a writ of mandamus and held that a parent is entitled as 
a matter of law to inspect this child's school records. In so holding, 
the court expressly stated that absent constitutional, legislative or 
administrative permission or prohibition (regulation of the state 
Commissioner of Education), a parent has a common law right to inspect 
the records of his child maintained by the school authorities. 



Acting in a case brought by the New York Civil Liberties Union in 
behalf of a city pupil and her mother, New York State Education Commissioner 
Ewald Nyquist ruled on February 25, 1972 that parents have a right 
to see all school recc-ds concerning their children, including teachers' 
comments, guidance notus and other informal data that are placed in a 
student's file. This ruling is a significant step beyond McCleary , which 
expressly stated that i.he parent's right did not 'extend beyond access 
to the student's official school records. While the ruling doe's not have 
the binding effect of state law or administrative regulations, Nyquist 
has indicated that his ruling represents the firm policy of the Commissioner 
office and the state department of education. The Nyquist ruling directed 
that the full contents of the student's records be made available for 
inspection by her parents. A fair interpretation of the ruling would 
allow parents access to such data as teacher notes, guidance data, record 
books and correspondence and reports from social agencies, clinics, hospital 
psychiatrists and psychologists. 

In Creel v. Brennan ( Bates College Case ), No. 3572, Superior Ct. of 
Androscoggin City, Maine (1968), the court upheld the parent/student 
right to see and challenge high school recommendations to college admissions 
offices. However, the school's right to include non-academic (disciplinary) 
material in such recommendations was upheld in Einhorn v. Maus , 300 F. Supp 
1169 (1969). N.B. Elder v. Anderson , 23 Cal. Rptr. 48 (1962), which upheld 
a student's right to damages for improper release of information about him. 



B. Access To Information Or Statistics About The Overall Operation 
Of A School Or School System 

Attorneys who represent parents/students in a school related action 
often find themselves in need of overall statistics about the school or 
school system. Included in this data might be such things as statistics* 
about racial composition, test scores, tracks, college access, records 
of school practices, names and addresses of students or school personnel, 
financial data on the school system, and other school records and infor- 
mation. The general public has a right to much of this information. 
Federal law requires local educational authorities to retain vast bodies 
of data as a precondition to receiving funds under various federal 
programs. Data to which the public does not have an automatic right of 
access may be easy prey for interrogatories, subpoenas and other discovery 
devices. Federal Register, Vol. 36, No. 39, p. 3717, Feb. 26, 1971. 

The following cases set out some of the situations which have dealt 
with access to these kinds of statistics and information. 

A New York case, Marmo v. N.Y.C. Bd, of Education . 289 N.Y.S.2d 51 
(1968), upheld the parent/student right to classmates' names and addresses 
for the purpose of defense in a legal suit. 

Board of Trustees of Calaveras Un. Sch. Dist. v. Leach , 65 Cal. 
Rptr. 588 (1968), was a case in which school personnel were denied access 
to their own personnel records. The court's rationale was that the local 
school district needed to maintain a degree of confidentiality in its 



personnel matters. This decision presumably would also serve as the 
rationale to deny parent /student access to school personnel records. 

Wagner v, Redmond, 127 So.2d 275 (I960), upheld the right of elected 
school board members to obtain the names and addresses of students 
from appointed school officials. 

In King v. Ambellan. 173 N.Y.S.2d 98 (1958), elected school board 
members sought to obtain records and papers concerning an educational 
project under the board 9 s aegis. The court upheld the school board 9 s 
right to obtain these records. 



